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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,700 


Hersert BROWNELL, Jr., ATTORNEY GENERAL OF THE UNITED: 
Srares, aS SUCCESSOR TO THE ALIEN Property CusTopIAN, 


ETC., ET. AL., APPELLANTS 
v. 


Eric G. KaurMan, Ernest ATTENHOFER, ET AL., AND SOCIETE 
INTERNATIONALE Pour PARTICIPATIONS INDUSTRIELLES ET 
CoMMERCIALES, S. A., ETC., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


JOINT APPENDIX 
PERTINENT CIVIL DOCKET ENTRIES 


1956 

September 25: Motion of plaintiff-intervenors, Eric G. Kaufman, et al. for 
interim restraining order and Motion for injunction =ffi- 
davit, Notice Exhibits (2), P & A, c/s 9-25-56. 

September 25: Motion of Attenhofer, plaintiff-intervenors for temporary 
restraining order, c/s 9-25-56; affidavit; Exhibit. 

September 25: Motion of Attenhofer, plsintiff-intervenors for preliminary 
injunction, c/s 9-25-56, affidavit; Exhibits (2), P & A. 

September 26: Motion of plaintiff for restrainirg order, preliminary injunc- 
tion, c/s 9-26-56, Memorandum. 

September 26: Memorandum of defendants before Special Master in oppo- 
sition to the application of intervening stockholding groups. 
to the Specie! Master for a temporary restraining order, 
c/m 9-26-56. 

September 26: Motion of Attenhofer, plaintiff-intervenors for permanent 
injunction, c/s 9-26-56, Affidavit. 

September 26: Opinion and order on motion for injurction by Speciak 
Master, Willism J. Hughes. 
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Memorandum of defendants in opposition to the motion of 
Societe Internationale dated 9-26-56 for restraining order, 
c/s 10-1-56. 

Stipulation of counsel re: voting of stock. 

Memorandum of defendants in opposition to motions of in- 
tervening stockholding groups dated 9-25-56 for prelim- 
insry injunction, c/s 10-3-56. Affidavit and Exhibit “As 
Affidavit and Exhibits A, B, C, D, and E. 

Reply memorandum of plaintiff-intervenors. 

Reply of Irving Moskovitz, ¢/s 10-556. 

Hearing on motion for preliminary injunction opened and 
respited until October 8, 1956. (Rep. Delehanty.) 
Pine, J. 

Reply of plsintiff to defendants’ memorsndum opposing 
plaintiff’s motion, c/m 10-5—56. 

Memorandum of court granting motions of intervening 
plaintiffs against defendants for injunction. Pine, J. 

Certified record of official court reporter of 9-26-56, pages 
1-70. (Rep. O. L. Harrison.) 

Transcript of proceedings of 10-5-56, pages 1-9. (Rep. 
Thomas O’Neal.). 

Official Transcript of 10-5-56, pages 1-127, Vol. I. 

Official Transcript of 10—8-56, pages 129-201, Vol. II. 

Official Transcript of Reporter, I. B. Delebanty, of proceed- 
ings 10-25-56. 

Order restraining defendant Herbert Brownell, Jr., and his 
agents from voting for or otherwise proceeding with a 
proposed plan of recapitalization of Stocks of General 
Aniline & Film Corp., etc. (See order for details.) 
(Signed 10-29-56.) Pine, J.. (N). 

Stipulation introducing certain documents in support of 
defendants’ opposition to pending motions of intervenor- 
plaintiffs for injunction relief, as part of this record. 
(10-29-56) (Fiat). Pine, J. 

Findings of fact and conclusions of law (10-29-56). Pine, J. 





350 _ In the United States District Court for the 
District of Columbia 


Civil Action No. 4360-48 
Socrets INTERNATIONALE PouR PARTICIPATIONS INDUSTRIELLES 


eT CoMMERCIALES, 8. A., ETC. (I. G. CHEMIE), PLAINTIFF 
Vv. 


Herpert BROWNELL, Jz., ATTORNEY GENERAL OF THE UNITED 
STATES, ET AL., DEFENDANTS 


Eric G. KaurmMan, Ernest ATTENHOFER, ANNEMARIE RUTH 
KLINGER, ET AL., INTERVENORS 


Filed September 25, 1956 


Motion for preliminary injunction 


Come now the Attenhofer plaintiff-mtervenors and move 
this Court for the issuance of a preliminary Injunction re- 
straining and enjoining the defendants, Herbert Brownell, Jr., 
and Ivy Baker Priest, their agents, servants, employees, at- 
torneys, and any and all persons, associations and corporations 
in active concert or participation with them from proceeding 
- with a proposed plan to recapitalize or otherwise change the 
capital structure of General Aniline & Film Corporation. 

For reasons therefor, the Attenhofer plaintiff-intervenors 
respectfully invite this Court’s attention to the affidavit of 
Edmund L. Jones, Esq., which is attached hereto and made a 
part hereof, and to the Points and Authorities filed this day 
in this cause. 

Dated: September 25, 1956. 

Signed by Attorneys for Attenhofer, Plaintiff-Intervenors. 
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4 
Filed September 25, 1956 
Affidaunt 


District or CoLUMBIA, $3: 
I, Edmund L. Jones, being first duly sworn, on oath depose 
and say: 
| Lam one of the attorneys for the Attenhofer group of inter- 
| venors and am familiar with the proceedings heretofore had 
in this case and in matters involved herein. This affidavit is 
. Made in support of the motion of the Attenhofer intervenors 
_ for an injunction to prevent the defendants, their agents, 
| servants, employees, attorneys, and any person in active con- 
| cert or participation with them from proceeding with a pro- 
_ posed plan to recapitalize the General Aniline and Film Cor- 
_ poration (hereinafter called General Aniline). 
_ In 1942, the defendants’ predecessors vested all of the out- 
_ standing class B shares of General Aniline, namely, 2,050,000 
_ shares, and 455,624 shares of the class A stock. According to 
the Proxy Statement recently issued by General Aniline and 
| dated September 21, 1956, (copy of which is hereto attached 
_ and marked Exhibit 1), there are now 592,742.1 common A 
_ shares outstanding, 540,894 of which are held by the defendant 
_ Brownell. Included in the 540,894 shares are 65,065 shares 
_ issued by General Aniline to defendant Brownell in exchange 
_ for all of the stock of General Dyestuff Corporation (which 
_also had been vested by the defendants’ predecessors from 
others). 
Additionally, defendants hold 20,185 class A shares else- 
| where acquired and there are 2,043.9 shares of the class A stock 
in the corporate treasury. 
I am familiar with the provisions of the Certificate of Incor- 
. poration of General Aniline and I have examined the Notice 
of the Special Meeting of Stockholders of General Aniline to 
be held on October 4, 1956, the Proxy Statement attached 
_ thereto (Exhibit 1 attached) and the press release issued by 
| the president of General Aniline (Exhibit 2 attached). 
| 353 Section 9 (a) of the Trading With The Enemy Act 
requires that upon the filing of suit thereunder, the 
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vested property shall be retained and, upon final judgment in 
favor of the claimants, shall be returned intact and in kind to 
them. 

Although the text of the proposed amendments to the Cer- 
tificate of Incorporation of General Aniline is not set forth in 
full in the Proxy Statement, a brief recitation of a few of the 
objectives sought to be accomplished by the proposed recapi- 
talization will demonstrate beyond question that the proposed 
- recapitalization would be a direct and flagrant violation of Sec- 
tion 9 (a) of the Trading With The Enemy Act. It would 
change the nature, kind and quality of the vested property and 
would seriously impair its value and the rights attaching to it. 

Under the proposed plan of recapitalization, the present 
class A and class B stock would be converted into a single class 
of stock, denominated class A stock, as follows: 


1. Four (4) shares of new class A stock for each share 
of present class A stock, and 

2. Four-tenths (4/10) of a share of new class A stock 
for each share of class B stock. 


The plan would abolish substantial voting, valuation, pre- 
emptive and liquidation rights of the present class B stock as 
distinguished from the present class A stock. There would 
also be established a new class B stock which would have the 
identical rights of the new class A stock, except that aliens 
would not be permitted to acquire it. 


The proposed recapitalization would materially change the 
. iquidating value of the stock 


‘PRESENT RIGHTS 


Under the present Certificate of Incorporation, upon 

354 liquidation, each class A share is first entitled to $75.00 
and all assets over and above this amount are then to 

be distributed equally between the class A and class B shares 
on a share-for-share basis. The book value of General Aniline 
as of June 30, 1956, is fixed at $109,021,925. (Proxy State- 
ment, Exhibit 1 attached.) In the event of liquidation, if 
$75.00 is first allocated to the class A shares, the class A shares 
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would be entitled to $44,455,655, leaving the sum of $64,566,270 
to be distributed between the class A and class B shares, on a 
share-for-share basis. Therefore, the holders of the class B 
shares would be entitled to $24.43 per share and the holders 
of the class A shares would be entitled to $99.43 per share. 


PROPOSED RIGHTS 


Under the proposed plan of recapitalization, all shareholders 
would be entitled to receive the same amount, namely, $34.16 
@ share. 

It is obvious, therefore, that the holders of the present class 
B shares would receive four-tenths of $34.16, or only $13.60 
per present class B share, while the holders of the present class 
A shares, after the four-for-one split, would receive $136.64 
per present class A share. These figures clearly demonstrate 
that, upon liquidation, the present rights of the shareholders 
would be materially affected. Under the proposed plan, the 
rights of the A shareholders would be materially benefited, ~ 
whereas the rights of the B shareholders would be materially 
decreased. In fact, under the proposed recapitalization, the 
liquidating value of the present class B shares would, on the 
_ basis of book value, be reduced by over $22,000,000. 


The voting rights are materially affected by the proposed 
recapitalization 


_ Under the present Certificate of Incorporation, each class 
A and class B share is entitled to one vote. 
: Under the proposed plan, the class A stock would 
355 be split on a four-for-one basis, and only four-tenths 
of a share of the new class A stock would be issued for 
each present share of class B stock. Therefore, each class A 
stockholder would have four full votes, whereas the class B 
stockholder would have only four-tenths of a vote. This 
would result in a class B stockholder having only one-tenth 
the voting power of an A stockholder; whereas, at present, they 
each are entitled to one vote. 
Stated another way, the 2,050,000 shares of class B stock 
now outstanding are entitled to 2,050,000 votes, and the 592,- 
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742.1 shares of class A stock are entitled to 592,742.1 votes. 
Under the proposed recapitalization, the votes of the present 
class B stock would be reduced to 820,000 and the votes of the 
class A stock increased to 2,190,968.4 votes. 

- The present class B stock now outvotes the class A stock by 
approximately four-to-one. Under the proposed recapitaliza- 
tion, the class A stock after conversion would outvote the pres- 
ent class B stock by approximately 214 to one. 
- A majority of the class B shares are now empowered to pre- 
vent any disadvantageous amendment to the Certificate of In- 

corporation. Under the proposed plan, not even a unanimous 
vote by the holders of all the present class B stock could pre- 
vent such an amendment. — 


The pcopoeed plan. of recapitalization can deprive the 
stockholders of their right of control 


Under the proposed plan, the present outstanding class A 
and class B stock is to be converted into 3,190,969 shares of 
class A stock: Five million shares of a new class B stock is to 
be authorized; of which 3,190,969 shares will be issued and re- 
served for conversion on 3 share-for-share basis of the shares of 
the new class A stock, at the option of the holders thereof. It 

4g stated in the Proxy Statement that prior to the sale of 
356 any shares owned by the Attorney General he will con- 
vert the shares to be sold into the new class B stock. 
Therefore, it would be possible for. the Attorney General to 
convert approximately all of the class A stock (except approxi- 
mately 400,000 shares publicly held) into class B stock and sell 
this stock to the public, thereby depriving the present stock- 
holders of their right to control the corporation. 


The proposed plan of recapitalization materially affects the 
preemptive rights and other equities of the stockholders 


The present class B shares have a preemptive right to sub- 
scribe for additional shares of class B stock at a price of $1.00 
per share. Although there is no preemptive right in either 
class of stock to subscribe to additional shares of class A stock, 
the Certificate of Incorporation provides that the present num- 

428880—57——2 
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ber of class A shares may not be increased without a corre- 
sponding increase in the present number of class B shares. 
Therefore, the preemptive right of the present class B shares 
facilitates the protection of the .proportionate equity in the 
corporation and of control by class B shareholders against the 
dilution which would otherwise result from the issuance of addi- 
tional class A shares. The proposed plan of recapitalization 
would wipe out this protection by abolishing all preemptive 
rights and abolishing the limitation that additional class A 
shares cannot be issued unless corresponding class B shares are 
issued. 
: Windfall to public stockholders 
_ The proposed plan is a windfall to the approximately 51,000 
class A shares presently held by members of the public. The 
book value of their shares is now gauged by the liquidation for- 
mula, and as stated above, is equal to about $99.00 a share. 
As pointed out above, the book value of the new class A shares, 
on the basis of four for 1, will be about $136.00 a share. Thus, 
the book value of the present publicly held shares will jump 
over 35% by the simple expedient of changing the status of the 
present class B shares. 
(S) Epmounp L. Jonzs. 

357 Subscribed and sworn to before me this 25th day of 

September 1956. 


Carmen M. Morta, Notary Public. 


358 Exurisir 2 


John Hildring, President of General Aniline & Film Cor- 
poration, announced today that a special meeting of stock- 
holders has been called for October 4, 1956, to vote on a 
reclassification of stock of the corporation. 

The outstanding stock of the corporation consists of 
592,742.1 common A shares and 2,050,000 common B shares. 
Title to 540,894 of the common A shares and to all of the 
outstanding common B shares is vested in the Attorney 
General of the United States under the Trading With the 
Enemy Act. 
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Under the proposed reclassification each existing common 
A share would be changed into 4 shares of new class A com- 
mon stock and each existing common B share would be 
changed into a 0.4 of a share of the new class A common 
stock. Upon the reclassification becoming effective there 
would be outstanding 3,190,968.4 shares of the class A com- 
mon stock. The new class A common stock would be fully 
transferable. 

There would also be authorized 5 million shares of new 
class B common stock. The new class B common stock 
would be restricted as to ownership and transferability to 
American Nationals in accordance with the Regulations of 
the Office of Alien Property and a special order of the At- 

torney General. The shares of new class A common 
359 stock issued as 2 result of the reclassification would 

be convertible into new class B common stock on a 
share for share basis. Except for the differences as to owner- 
ship, transfer and convertibility, both new classes of com- 
mon stock would be identical. 

A proxy statement distributed by management to stock- 
holders states that the corporation is advised that the At- 


torney General is considering the sale of certain of the 
vested shares. Prior to a sale of any vested shares owned 
by the Attorney General he will convert the shares to be 
sold into shares of the new class B common stock, which 
are to be restricted as to ownership and transferability. 


360 General Aniline & Film Corporation 
230 Park Avenue 
New York 17, N. Y. 


Notice of special meeting of stockholders to be held October 
4, 1956 


New York, N. Y., September 21, 1966. 
To THE Houpers oF THE Common A SHARES AND THE Com- 
MON B SHARES: 


A Special Meeting of the stockholders of General Aniline 
& Film Corporation will be held in the Conference Room in 
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Suite 1567-1568 on the 15th floor, 230 Park Avenue, New 
| York, N. Y. on October 4, 1956 at 10:30 o’clock A. M., New 
York Time, for the purpose of considering and taking action 
upon the following matters: 

1. To retire the 2,043.9 Common A Shares and the 
950,000 Common B Shares of the Corporation owned 
by it and to reduce the capital of the Corporation by 
$1,001,097.50, being the amount of capital represented 

__ by the shares so retired. 

2. To amend the Certificate of Incorporation of the 
Corporation (a) to authorize 3,190,969 shares of new 
Class A Common Stock of the par value of $10 each 
and 5,000,000 shares of new Class B Common Stock 
of the par value of $10 each, (b) to reclassify each 
of the 592,742.1 Common A Shares without par value 
presently outstanding into 4 shares of new Class A 
Common Stock of the par value of $10 each, (c) to 
reclassify each of the 2,050,000 Common B Shares of 
the par value of $1 each presently outstanding into 
4/10ths of a share of new Class A Common Stock 
of the par value of $10 each, and (d) to reduce the 

_ present authorized capital stock by eliminating there- 

_ from all the presently authorized Common A Shares 
and Common B Shares which are not outstanding. 

3. To authorize the execution and filing of such 
certificates of reduction of capital and of amendment 
of the Certificate of Incorporation and such other docu- 
ments as may be necessary or desirable to give effect to 
the foregoing. 

4. To transact such other business as may properly 
come before the meeting. 


A brief summary of the terms of the new Class A Com- 
mon Stock and Class B Common Stock and of the changes 
to be effected by the proposed amendment to the Certificate 
of Incorporation is set forth in the accompanying Proxy 
Statement. 

__ The Board of Directors has fixed September 19, 1956 as 
the record date for the determination of stockholders entitled 
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to notice of and to vote at said meeting and at any adjourn- 
ment or adjournments thereof. 

Stockholders who do not expect to attend the meeting but 
desire to be represented by the persons named in the ac- 
companying proxy are requested to date and execute the 
proxy and mail it to the Secretary of the Corporation in the 
enclosed envelope. 

By order of the Board of Directors. 

C. J. Hynanp, Secretary. 


361 General Aniline & Film Corporation 
Special Meeting of Stockholders, October 4, 1956 
Proxy statement 


SEPTEMBER 21, 1956. 
This proxy statement is furnished in connection with the 
soheitation of proxies by the management of General Aniline 
& Film Corporation (hereinafter sometimes called the “Cor- 
poration”) in connection with the proposals to retire shares 
of stock owned by the Corporation and to reduce capital 


by the amount of the capital represented thereby and to 
amend the Certificate of Incorporation of the Corporation, 
all as set forth in the accompanying notice of the meeting. 
The shares represented by the proxies received will be voted 
in accordance with the specifications made on such proxies. 
In the absence of specific instructions, proxies received by 
the management will be voted in favor of the proposals. 
The solicitation will be by mail and the cost will be borne 
by the Corporation, which will also reimburse brokerage 
houses and others for forwarding proxy material to beneficial 
owners of stock. It is estimated that out-of-pocket costs 
of such forwarding expenses will not exceed $200. The 
proxy is revocable at any time prior to the exercise thereof. 

The proposal to retire shares and to reduce capital requires 
the affirmative vote of the holders of record of 51% of all 
of the outstanding shares and the proposal to amend the 
Certificate of Incorporation of the Corporation requires the 
affirmative vote of the holders of record of 51% of the out- 


« 
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| standing shares of each class. Neither proposal may be 
adopted against the adverse vote of the holders of record of 
| 25% of the outstanding Common A Shares. 

_ The outstanding voting stock of the Corporation as of 
the date hereof consists of 592,742.1 Common A Shares and 
_ 2,050,000 Common B Shares, each share of each class being 
_ entitled to one vote. Title to 540,894 of the Common A 
Shares and to all of the outstanding Common B Shares is 
vested in the Attorney General of the United States. Only 
' stockholders of record at the close of business on September 
' 19, 1956 are entitled to notice of and to vote at the meeting. 
The management of the Corporation does not intend to 
| bring any matters before the meeting other than those 
specifically set forth in the notice of the meeting and knows 
of no matters to be brought before the meeting by others. 
| If any other matters properly come before the meeting, it is 
| the intention of the persons named in the accompanying 
| proxy to vote such proxy in accordance with the judgment 
of the management. 


REASONS FOR THE PROPOSALS 


The Corporation has no need for the Common A Shares 
_and Common B Shares presently held in its treasury and 
_ considers that its corporate structure will be simplified if 
such shares are retired and if capital is reduced by the 
_ amount of capital represented thereby. 


| 362 The present capital structure is unduly compli- 
! cated and the Board of Directors considers that it is 
to the advantage of the Corporation and its stockholders 
that this situation be corrected. Among other things, the 
_ existing Common A Shares are redeemable under certain 
| conditions and have a limited preference on liquidation after 
_ which they share equally with the Common B Shares. For 
| each $1 of dividends paid on each Common A Share, divi- 
_dends of 10¢ are paid on each Common B Share. The 
_Common A Shares and the Common B Shares are each 
entitled to one vote per share. No change affecting the 
_ Common A Shares may be made against the adverse vote of 
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25% of the outstanding Common A Shares. The proposed 
reclassification will simplify and clarify the rights of the 
stockholders, as the shares of the new Class A Common 
Stock and Class B Common Stock will be identical, except 
in respect to restrictions on ownership and transferability 
and in respect to convertibility, as outlined below. 

The capital expenditure program of the Corporation 
shows the need of additional capital. The proposed re- 
classification will facilitate equity fmancing and open: the 
way for eventual listing on a stock exchange. It is expected 
that the simplification of the capital structure will make the 
stock more readily marketable. 


EFFECT OF PROPOSED RECLASSIFICATION 


As a result of the proposed reclassification of capital 
stock, each existing Common A Share will be changed into 
4 shares of the new Class A Common Stock and each exist- 
ing Common B Share will be changed into 4/l0ths of a 
share of the new Class A Common Stock. Upon such re- 
classification, there will be outstanding 3,190,968.4 shares of 
the new Class A Common Stock. There will also be 
5,000,000 authorized but unissued shares of the new Class 
B Common Stock, of which 3,190,969 shares will be reserved © 
for the conversion, on a share for share basis, of shares of 
the new Class A Common Stock at the option of the holders 
thereof. 

The following table shows the effect of the proposed re- 
classification on the basis of the balance sheet as of June 
30, 1956: 

Equity capital and earnings retained in business at 
June 30, 1956 
Capital stock— 

Common A Shares of no par value, stated 
at $25 per share, authorized 3,000,000 
shares, issued 594,786 shares (preference 
on liquidation $75 per share or $44,455,655 
on 592,742.1 shares outstanding) .-~_- . $14, 869, 650 

Common B Shares at $1 par value, au- 
thorized and issued 3,000,000 shares..... 3,000, 000 

Common Stock at $10 par value—Class A 
(nonrestricted) authorized 3,190,969 
shares; Class B (restricted) authorized 

$,190,968.4 


B J: 
retanetacetion veclacettioution 
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Equity capital and carnings retained in business ct Before Upon 
June 30, 1956 ceclenthoction reclassification 


Earnings retained in the business (as of June 
| 80, 1956, $63,774,495 was restricted as to pay- 
| Ment of dividends on capital stock under 
loan agreement)_.......__--_ — 79,316,195 $77, 112. 241 


Total__--__. 110, 088, 277 109, 021, 925 


Deduct—Stock held in treasury 
_ Common A Shares 2,043.9 shares at cost__ 116, 352 
Common B shares 950,000 shares at par 
value of $1 per share (cost $1,900,000) 950, 000 


1, 066, 352 


Total equity capital and earnings re- 
109, 021, 925 109, 021, 925 


363 CERTAIN CHARACTERISTICS OF THE EXISTING STOCKS 
AND OF THE PROPOSED NEW COMMON STOCKS 


In 1946, the Corporation was designated a “key corpora- 
tion” pursuant to the Regulations of the Office of Alien Prop- 
erty under which stock in “key corporations” acquired and sold 
by the Attorney General must be restricted as to ownership 
and transferability to American nationals as defined in such 
Regulations. The Corporation is advised that the Attorney 
General is considering the sale of certain of the shares of the 
Corporation vested in him. To implement the Regulations of 
the Office of Alien Property, the Attorney General has issued 
Special Order No. 34, dated September 14, 1956, which requires 
that any new stock issued by the Corporation shall bear the 
restrictions referred to above except as specifically authorized 
by the Director, Office of Alien Property. The proposed 
amendment to the Certificate of Incorporation has been ap- 
proved and authorized by the Director, Office of Alien Prop- 
erty. Pursuant thereto the aforesaid restrictions will be im- 
posed on the new Class B Common Stock but not on the new 
Class A Common Stock. Prior to a sale of any of the shares 
owned by the Attorney General, he will convert the shares to 
be sold into the new Class B Common Stock. | 

The shares of the new Class A Common Stock will be freely 
transferable, but the new Class B Common Stock will be re- 
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stricted as to ownership and transfer to American nationals in 
accordance with the Regulations of the Office of Alien Prop- 
erty and the Special Order of the Attorney General. The 
shares of new Common Stock of both classes will have a par 
value of $10 each and the holders will be entitled to one vote 
per share on all matters submitted to stockholders. Each 
share of new Common Stock will be equal to every other share 
with respect to dividends and distributions upon any dissolu- 
tion, liquidation or winding up. No holder of shares of stock 
of the Company of either class will have any preemptive 
rights. The shares of Class A Common Stock will be converti- 
ble, on a share for share basis, into shares of Class B Common 
Stock without the payment of any additional consideration. 
Shares of Class A Common Stock which have been converted 
may not be reissued and must be retired. 

Except for the restrictions on ownership and transferability 
of the new Class B Common Stock and for the fact that the 
new Class A Common Stock will be convertible into the new 
Class B Common Stock, the shares of both classes of new Com- 
mon Stock will be identical. 

The Certificate of Incorporation now provides, in effect, that 
the existing Common A Shares are redeemable under certain 
conditions; that each holder of Common A Shares and Com- 
mon B Shares shall be entitled to one vote for each share of 
which he is the record owner; that no change affecting Com- 
mon A Shares may be made against the adverse vote of 25% 
of the outstanding Common A Shares; that for each $1, or 
fraction thereof, of dividends, declared and paid on each Com- 
mon A Share, dividends of 10¢, or fraction thereof, shall be 
declared and paid on each Common B Share, and that no divi- 
dend shall be declared and paid on either Common A Shares or 
Common B Shares, unless at the same time dividends are de- 
clared and paid both on the Common A Shares and the Com- 
mon B Shares; and that, in case of liquidation or dissolution, 
the Common A Shares shall first receive not in excess of $75 
per share and the remainder of the assets available for dis- 
tribution shall be distributed in equal parts, per share, to the 
holders of the outstanding Common A Shares and Common B 

428380—57——-3 
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Shares. The Certificate of Incorporation also provides, m - 
effect, that neither the holders of the existing Common A 
Shares nor the holders of the existing Common B Shares shall 
have any preemptive rights to subscribe for additional issues 
of Common A Shares; that neither the increase of the number 
of Common A Shares nor the increase of the number of Com- 
mon B Shares authorized by the Certificate to be issued 
(namely 3,000,000 shares of each) shall be authorized without 
@ corresponding authorization of increase of the other; and 
that, in the event of the increase of the authorized number of 
Common B Shares, each holder of Common B Shares shall 
have a preemptive right to subscribe for additional issues of 
Common B Shares at $1 per share; provided that at no time 
shall there be issued Common B Shares (in addition to the 
original 3,000,000 shares) in excess of the number of Common A 
| Shares outstanding at the time of any proposed new issue. 
364 In order to give effect to the requirements of the 
Regulations of the Office of Alien Property and of the 
Special Order of the Attorney General with respect to the own- 
ership and transferability of vested stock, the proposed amend- 
ment to the Certificate of Incorporation will prohibit the fol- 
lowing transactions, unless authorized by the Office of Alien 
Property: (2) the issuance or transfer of any Class B Common 
Stock except under the limitations provided therein; (b) any 
merger, consolidation, reorganization or other corporate action 
eliminating any Class B Common Stock; (c) any disposition of 
all or substantially all of the property of the Corporation; and 
(d) the issuance of any new stock thereafter authorized by the 
Corporation unless issued and made transferable only to ~ 
American nationals under the same conditions as the new 
Class B Common Stock. The Special Order of the Attorney 
General also provides that the Corporation shall not, unless 
authorized by the Office of Alien Property, amend its Certifi- 
cate of Incorporation so as to delete therefrom any prohibition 
or restriction imposed pursuant thereto. 


FINANCIAL STATEMENTS 


| The following financial statements, which have been pre- 
pared by the Corporation, are included in this Proxy State- 
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ment. The Consolidated Financial Position at. June 30, 1956, 
and the Statements of Consolidated Earnings and Earnings 
Retained in the Business for the six months then ended have 
not been audited and are subject to year-end adjustments. 
Consolidated Financial Position as at December 31, 
1955 and June 30, 1956; 
Statement of Consolidated Earnings for the Years 
Ended December 31, 1953, 1954 and 1955 and for the 
Six Months Ended June 30, 1956; 
Statement of Consolidated Earnings Retained in the 
Business for the years Ended December 31, 1953, 1954, 
and 1955 and for the Six Months Ended June 30, 1956; 
Auditors’ Certificate. 


By order of the Board of Directors. 
C. J. Hyzanp, Secretary. 
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365 General Aniline & Film Corporation and 
| Subsidiary Companies 
Consolidated Financial Position 
Net assets employed in the business 
December $1, 
1955 
$7, 818, 130 
U. S. Government and other securities, at 
the lower of cost or market........... 25,574,911 
Receivables, less reserves. 18, 513, 993 
Inventories, at the lower of average cost 
48, 748, 702 


95, 655, 736 


Less—Current liabilities : 

Current installments on 2.95% and 314% 
notes payable___-__----..-.-.-.-__.___ 1, 500, 000 
Accounts payable..._____________________ 4, 604, 711 
Taxes witheld at source_________-__-___. 685, 513 
Accrued taxes, wages, etc............._._ 2, 989, 807 
Provision for Federal taxes on income____ 4, 743, 215 

Reserve for workmen’s compensation self- 
1, 887, 764 


Total current liabilities...........__ 16, 411, 010 


Net working capital (Current assets less cur- 
rent liabilities) _..--_.---....-....--.-.... = 79, 408, $23 77, 595, 091 
—<—<—<—<—<—_<—_—$_$_<—_—$_£_££=$  —o=E—————_—_—_——_—_—— 


Prepaid expenses and miscellaneous invest- 
ments: 
Prepaid expenses and deferred charges___ 2, 412, 830 
Marketabf® securities, at the lower of 


Land, buildings, machinery, equipment, 
Cee etna — 
Less—Reserves for depreciation 


{ ,$ 
Patents, trademarks, and formulas_........_ 1 


Net assets employed in the business... $140, 895, 797 
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366 General Aniline & Film Corporation and Subsidiary 
Companies 
Consolidated Financial Position: 


Sources from which net assets were provided Pember $1, 
Borrowed capital: 
2.95% note payable, due June 1, 1967 (annual 
prepayments of $1,000,000 each June 1 
from 1956 to 1966)_______..__.___________. $14, 500, 000 $13, 500, 000 
314% notes payable, due March 1, 1972 (an- 
nual prepayments each March 1 from 1957 
to 1971 ranging from $500,000 to $1,250,- 
000) —---__---_.---..-..-_____________._ 20, 000, 000 


34, 500, 000 


Equity capital and earnings retained in busi- 
ness—note 1: 
Capital stock— 

Common A Shares of no par value, stated 

at $25 per share, authorized 3,000,000 

shares, issued 594,786 shares (prefer- 

ence on liquidation $75 per share or 
$44,455,655. on 592,742.1 shares out- 


Common B Shares at $1 par value, au- 
thorized and issued 3,000,000 shares__ 
Capital surplus__. ——— 
Earnings retained in the business (as of 
June 30, 1956 $63,774,495 was restricted as 
to payment of dividends on capital stock 


Deduct—Stock held in treasury— 
Common A Shares 2,043.9 shares, at cost_ 
Common B Shares 950,000 shares at par 
value of $1 per share (cost $1,900,- 
950, 000 


1, 066, 352 
, =——S= 
Total equity capital and earnings re- 
106, 395, 797 109, 021, 925 
———— 
Sources from which net assets. were pro- 
140, 895, 797 142, 021, 925 


; The accompanying notes to financial statements are an integral part of this 
statement. 
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369 General Aniline & Film Corporation and Subsidiary 
Companies 


Notes to Financial Statements 


(1) The Certificate of Incorporation provides that dividends per share are to be 
paid on the capital stock only in the ratio of $10 for the Common A Shares to $1 for 
the Common B Shares. At December 31, 1955 and June 30, 1956, title to 540,894 of the 
592,742.1 outstanding Common A Shares and all of the outstanding Common B Shares 
‘was vested in the Attorney General of the United States. 

(2) Certain direct surplus charges and credits (net charge, $343,527) made in 1954 
to record the liability for vacation pay and certain other expenses as of January 1, 
1954, and to adjust renegotiation and other reserves provided in prior years, have 
been retroactively applied in the accompanying financial statements. As a result of 
such retroactive application, the net earnings for the year 1953 shown in the accom- 
panying statement of consolidated earnings and the balance of consolidated earnings 
retained in the business at the beginning of 1953 are $108,706 and $234,821, respec- 
tively, less than the amounts previously reported to stockholders. 

(3) As of October 31, 1953, the Corporation exchanged 65,085 Common A Shares 
for all of the capital stock of General Dyestuff Corporation which, since 1927, had 
been the exclusive selling agent for dyestuffs manufactured by the Corporation and 
its predecessor. The investment was recorded on the basis of the net assets shown 
by the books of General Dyestuff Corporation as of October 31, 1953. 

The earned surplus of General Dyestuff Corporation at the date of exchange of 
capital stock amounted to $7,924,229. In consolidation, this amount, lees the excess 
($759,325) of the stated vaiue of the Corporation’s shares issued in the exchange over 
the par value of the outstanding shares of General Dyestuff Corporation acquired, has 
been added to consolidated earnings retained in the business. General Dyestuff Cor- 
poration was merged into the Corporation as of June 30, 1954. 

In the accompanying financial statements, the results of operations of General Dye- 
stuff Corporation has been included in the statement of consolidated earnings for the 
entire year 1953. 

(4) Provision for depreciation and amortization charged to costs and expenses 
amounted to $3,906,560 in 1953, $3,984,126 in 1954, $4,158,873 in 1955 and $2,252,451 
in the first six months of 1956. 

(5) At December 31, 1955 and June 30, 1956, there were certain civil lawsuits and 
claims pending against the Corporation, as a result of which, in the opinion of man- 
agement, no material loss will be sustained. 


370 Auditors’ certificate 
Arthur Andersen & Co. 
67 Broad Street 
New York 4 
To rHe STrocKHOLDERS AND Boarp or Directors, GENERAL 
ANILINE & Fitm CorpPoratioNn: 


We have examined the statement of consolidated financial 
position of General Aniline & Film Corporation (a Delaware 
corporation) and subsidiary companies as of December 31, 
1955, and the related statements of consolidated earnings and 
earnings retained in the business for the three years then ended. 
Our examination was made in accordance with generally ac- 
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cepted auditing standards, and accordingly included such tests 
of the accounting records and such other auditing procedures 
aS we considered necessary in the circumstances. 

In our opinion, the accompanying statement of consolidated 
financial position and statements of consolidated earnings and 
earnings retained in the business present fairly the financial 
position of General Aniline & Film Corporation and subsidiary 
companies as of December 31, 1955, and the results of their op- 
erations for the three years then ended, and were prepared in 
conformity with generally accepted accounting principles ap- 
ae on 2 consistent basis during the period. 

ARTHUR ANDERSEN & Co. 


New York, N. Y., February 27, 1956. 


376 In the United States District Court for the 
Ne District of Columbia 


Civil Action No. 4360-48 


SocteTse INTERNATIONALE Pour ParrrcrPaTions INDUSTRIELLES 
ET COMMERCIALES, S. A., Erc., PLAINTIFF 


| Extc G. Kavrman, Matuipe Asst, ef AL., PLAINTIFF- 
INTERVENORS 


Eenest ArrenHorer, Asput RAHMAN ABED BEY, ET AL, 
PLAINTIFF-INTERVENORS 


ANNEMARIE Rotx Kurneuer, Gorriies ALBRECHT, ET AL., 
PLAINTIFF-INTERVENORS 
v. 


Ss a Jz., ATTORNEY GENERAL OF THE UNITED 
STATES, ET AL., DEFENDANTS 


Filed September 25, 1956 
Motion for injunction 


1. Plaintiff-Intervenors Eric G. Kaufman, et al. (otherwise 
known as “Kaufman-plaintifis”), move this Court for an order 
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restraining defendant Herbert Brownell, Jr., and his officers, 
agents, servants, employees and attorneys, including the Di- 
rector, Office of Alien Property and his subordinate (herein- 
after called defendant and his agents), and all other persons 
acting in concert or participation with him or them who receive 
actual notice of said order, until such time as a final judgment 
or decree shall have been entered in this suit pursuant to Sec- 
tion 9 (a) of the Trading With the Enemy Act in favor of plain- 
tiff-intervenors and the same shall have been fully satisfied or 
final judgment or decree shall have been entered against 
377 _ plaintiff-intervenors or this suit shall have been other- 
wise terminated: 

(a) From voting in person or by proxy, at a special 
meeting of stockholders of General Aniline & Film Cor- 
poration (a Delaware corporation) called for October 4, 
1956, or at any adjournment or postponement of such 
meeting, or at any other meeting called for such or 
similar purpose, any of the Common A or Common B 
shares of said corporation heretofore vested by defend- 
ant’s predecessors pursuant to Vesting Orders Nos. 5, 
dated April 24, 1942, and 907, dated February 15, 1943, 
and presently in the possession, custody or control of 
said defendant and his agents, in favor of any plan or 
scheme of recapitalization or reclassification of the 
capital stock of General Aniline & Film Corporation, 
and specifically including the plan of recapitalization or 
reclassification described in the notice of special meet- 
ing of stockholders dated September 21, 1956, which 
notice is annexed as an exhibit to the attached affidavit 
of Irving Moskovitz; and 

(b) From taking any other action which is intended 
to, or would, have the effect of voting for, authorizing, 
implementing, supporting, ratifying or effectuating any 
such plan or scheme. 

As grounds for the instant motion, said plaintiff-intervenors 
refer the Court to the affidavit of Irving Moskovitz, with ex- 
hibits attached, and to the memorandum of points and au- 
thorities, all annexed to the instant motion. The facts set 
forth therein confirm that certain acts are imminently threat- 
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ened by defendant and his agents which will substantially 
change or alter the nature, rights, character and value of, and 
impair the integrity of, the aforesaid vested property, which 
property is under the jurisdiction and control of this 
378 Court and is the subject of the pending corporate deriva- 
tive claim of Kaufman-plaintiffs. Such threatened 
acts, if not restrained, would violate the rights of the plaintiff- 
intervenors under the Trading with the Enemy Act and the 
United States Constitution. 
Said threatened acts are specifically prohibited by Section 
9 (a) of the Trading with the Enemy Act. Moreover, said 
acts are part of a plan or scheme to sell or otherwise dispose of, 
or to dilute the interest of plaintiff-intervenors in, the afore- 
said vested property contrary to said Section 9 (a) of the Trad- 
ing with the Enemy Act. Further said threatened acts, if not 
restramed, would violate defendant’s fiduciary obligations as 
trustee of the aforesaid vested property. 
Therefore, the instant motion should be granted. 
_ Signed by Attorneys for Kaufman, Plaintiff-Intervenors. 


379 Civil Action No. 4360-48 
| Filed September 25, 1956 
{Title omitted.] 


Affidarit of Irving Moskovitz in support of motion for tem- 
|. porary restraining order and motion for injunction 


Srate or New York, 
County of New York, ss.: 
_ Irving Moskovitz, being duly sworn, deposes and says: 

: I am a member of the law firm of Graubard & Moskovitz, 
115 Broadway, New York 6, New York. We are and have 
been for over six years chief attorneys for plaintiff-intervenors, 
Eric G. Kaufman, et al. (hereinafter sometimes called “deriva- 
tive claimants”). I am fully familiar with the proceedings 
heretofore had in this action and with the matters involved 
herein. I make this affidavit in support of derivative 
380 claimants’ motions for a temporary restraining order 
! and for injunction more fully described in the foregoing 
motions. A temporary restraining order and an injunction are 
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necessary to prevent the defendant and his agents from voting 
for or causing to be effectuated in any way the plan recapi- 
talization or reclassifieation set forth in the notice of special 
meeting of stockholders of General Aniline & Film Corporation 
(hereinafter called “General Aniline”), which meeting has 
been called for October 4, 1956. A copy of said notice (here- 
inafter called “Notice”) is annexed hereto and made part 
hereof. 

As appears from the prior proceedings in this case, defend- 
ant’s predecessors vested, by Vesting Orders Nos. 5, dated 
April 24, 1942, and 907, dated February 15, 1943, shares of 
General Aniline consisting of all of its outstanding class Com- 
mon B shares, to wit, 2,050,000 shares, and less than all of 
its outstanding class Common A stock, to wit, 455,624 shares. 
According’ to defendant there are now 592,742.1 Common A 
shares outstanding, of which defendant holds 540,894 shares.” 
The remaining 51,848.1 outstanding Common A shares are held 
by persons other than defendant. 

In October 1948, the plaintiff corporation, known as Inter- 
handel, commenced an action under Section 9 (a) of the Trad- 
ing With the Enemy Act to recover, inter alza, the aforesaid 
vested shares of General Aniline. Thereafter, early in 1950, 
Kaufman plaintiff-intervenors, on behalf of themselves and 

all other non-enemy stockholders of Interhandel sim- 

381 ilarly situated, moved to intervene in said action, as- 
: serting a derivative corporate claim in intervention 
under Section 9 (2). On April 7, 1952, the Supreme Court or- 
dered that such intervention be allowed as a matter of right. 
The Supreme Court held in Kaufman v. Societe Internationale, 
etc., 343 U. S. 156 that under Section 9 (a) of the Trading 
With the Enemy Act, the Kaufman derivative claimants, on 


corporate treasury. 
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_ behalf of themselves and all other stockholders of Interhandel 
similarly situated, were entitled to and did assert a corporate 
derivative claim for the return, for the benefit of all non- 
enemy stockholders of Interhandel, of all of its vested assets, 
including the stock of General Aniline except so much there- 
of as might be proportionate to the enemy stock interest in 
Interhandel. 
__. Thereafter, pursuant to the Supreme Court decision, a deriv- 
ative complaint in intervention was filed by the Kaufman in- 
_ tervenors and subsequently like complaints were filed by the 
_ other plaintiff-intervenors. The claim represented by the de- 
| Yivative complaint is still pending and is the subject of active 
litigation before this Court. 

As is more fully set forth in the accompanying memorandum 
of points and authorities, Section 9 (a) of the Act requires that 
_ upon the filing of a suit under that section, defendant shall re- 
tain, and upon final judgment in favor of claimants shall return, 
_ the vested property, intact and in kind to them. The facts 
_ hereinafter stated establish that the proposed “plan of reclassi- 
_ fication” (rather recapitalization) of the capital stock of Gen- 
_ eral Aniline directly violates Section 9 (a) of the Act and may 
| not be effectuated as long as this litigation is pending. The 
Proposed plan would change the nature, kind, character, and 
_ quality of the vested stock; would substantially impair the 
Fy Tights, restrictions, privileges and limitations attaching 

382 thereto and would deprive the corporate derivative 
claimants of the full and complete return in kind which 
they are entitled to and which the Act requires. The proposed 
_ plan, if effectuated, would deprive the derivative claimants of 
_ the effective return which is required by the Act and which is 
_ essential to its constitutionality. The denial of such return 
| would violate the rights of the claimants under the Fifth 
Amendment of the Constitution. 
.. Moreover, the defendant has made it clear that the pro- 
posed plan of reclassification or recapitalization is but the 
first major step and is part’of an overall plan which he has 
announced to sell the very property, the return of which is 
‘sought in this litigation. Section 9 (a) specifically prohibits 
any such sale or disposition pending the outcome of this 
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litigation and the proposed plan of reclassification falls with- 
in the purview of such prohibition. 

In addition, the defendant having incorporated in his 
proposed plan the destruction of certain pre-emptive rights, 
plans to cause General Aniline, as stated in the Notice, to 
sell additional of its shares, which sale would dilute and 
substantially change the interest represented by the deriva- 
tive claim. The proposed plan and any such sale of ad- 
ditional stock, would therefore deprive the claimants, while 
this litigation is still pending, of the return required under 
Section 9 (a), and contrary to the statute, would impair, 
af not destroy, the relative percentage interest in General 
Aniline which existed at the time of vesting. Whether the 
defendant so intends or not, the effect of such a scheme 
would be to drastically alter the control of the corporation 
and place it in the hands of other than those intended by 
the statute to be protected. Substantial changes in control 
not only deprive the claimants of the valuable property 

right which the statute was intended to and does 
383. protect but are also violative of the Fifth Amend- 
ment of the Constitution. 

Finally, the defendant should be restrained from effectuat- 
ing this plan because, as is self-evident from the plan itself, 
it substantially dilutes the interest in General Aniline 
represented by the vested property in favor of other shares 
in General Aniline which the defendant holds, and thus con- 
stitutes a breach of the fiduciary obligation resting upon the 
defendant in favor of the derivative claimants. 

Having control of one hundred percent of the Common B 
shares and more than ninety percent of the Common A shares, 
the defendant has since 1942 completely dominated: and con- 
trolled General Aniline and so still dominates and controls 
General Aniline. This control is exercised not merely through 
the nomination and election of members of Board of Directors 
but by “approving” and “authorizing”, in reality by dictating 
to the Board of Directors, the action desired by the defendant. 
The action of the Board of Directors of General Aniline in ap- 
proving the proposed recapitalization plan and submitting it 
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-+@ ‘the stockholders clearly evidences such control. The No- 
tice declares: 

The proposed amendment to the Certificate of Incor- 

'. poration has been approved and authorized by the Di- 

rector, Office of Alien Property. [Emphasis supplied. ] 

On September 21, 1956, the Board of Directors of General 
Aniline issued the annexed Notice and Proxy Statement call- 
Ing a special meeting of stockholders for October 4, 1956, to 
ratify the proposed “plan of reclassification”. Under Dels- 
“ware Corporation law, the proposed plan can only be accomp- 
Jished with the affirmative vote of the vested shares. Such 
corporation law (§ 242 Title 8) requires that a recapitalization 

: such as is proposed by defendant must be approved by 
384 an absolute majority of the outstanding stock and of 

each class thereof affected. 

' Although the text of the proposed amendment to the Certifi- 
cate.of Incorporation of General Aniline is not set forth in the 
Notice, there appears therein a summary description from 
‘which it is clear that the defendant proposes to make such sub- 
stantial changes, deletions and alterations in the vested prop- 
erty as to change it into another type of property altogether. 

The.defendant’s proposed plan would convert the present 
Common A stock and the present Common B stock into a new 
single class of stock denominated Class A Common stock at the 
following rates: : 

(a) 4 shares of new Class A common stock for each 
share of present Common A stock and 
(b) 4/10ths of a share of new Class A common stock 

: for each share of Common B stock. 

In addition to the creation of the new Class A common stock, 
the defendant’s plan proposes to authorize a new Class B Com- 
mon stock which is to be identical in rights with the new Class A 
Common stock except only that aliens may not acquire it. ‘The 
_ new; Class A common stock is convertible share for share in new 
"Class B common stock. The defendant plans to convert the 
~~ tiew Class A common stock, obtained by exchange as above 
. stated, into new Class B common stock, and then to sell the 
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The relative voting, class voting, preemptive, liquidation and 
dissolution rights attaching to the present Common A and 
Common B stock would, under the proposed plan, be altered 
and abolished. It should be recalled that the Custodian had 

vested 100% of the outstanding Common B shares but 
385 less than all of the Common A shares outstanding; some 

of the latter are in the hands of the public; and moreover 
the defendant holds a substantial number of Common A shares 
other than those which are the subject of this litigation. 

The principal changes and deletions which would be effected 
by the defendant’s proposed pian, as revealed by 2 comparison 
-with the existing provisions of the Articles of Incorporation of 
General Aniline (a copy of the relevant portions of which is 
annexed hereto) are set forth below: 


1. VOTING RIGHTS PER SHARE 


Under the present Articles of Incorporation, each share of 
Common B stock has one vote and each share of Common A 
stock hasone vote. Under the defendant’s proposed recapital- 
ization plan each new share has one vote. Since 4 shares of 


new Class A Common stock would be issued for each share of 
present Common A stock and only 4/10ths of a share of new 
Class A Common stock would be issued for each present Com- 
mon B share, the voting power of each share of present Com- 
mon B stock would be reduced to 4/10ths of a vote while the 
voting power of each share of present Common A stock would 
be increased to 4 full votes. Asa result of such changes, the 
holder of a share of present Common B stock would be left 
with only 1/10th of the voting power of a holder of a share of 
the present Common A stock, whereas they presently are on 
parity, each having one vote. 
3. CLASS VOTING RIGHTS 

Under §242 of the Delaware statute, certain protective 
rights are established by reason of the existence of two classes 
of stock, the consent of each class separately and a majority of 
oth classes taken together, being required for changes i nights 
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affecting such classes. The 2,050,000 outstanding shares of 
present Common B stock are entitled to cast 2,050,000: 
+. wotes. 
386 - 592,742.1 outstanding shares of the present Common. 
A stock are entitled to cast 592,742.1 votes. Under the 
proposed reclassification plan, the presently outstanding 2,- 
050,000 shares of Common B stock would become entitled to 
enly 820,000 votes instead of 2,050,000 votes. At the same 
time the presently outstanding 592,742.1 Common A shares 
would: become entitled to 2,190,968.4 votes instead of their 
present voting power of 592,742.1 votes. 

The present Common B stock represents 78% of the total 
voting power in the corporation. Under the defendant’s pro— 
posed plan, this would be changed to less than 26%. At the 
same time, the relative voting power of the Common A stock, 
as @ class, would be increased from 22% to over 74%. Stated 
another way, the Common B stock now outvotes the Common 
A stock by more than 314 to 1. Under defendant’s proposed 
plan, the Common A stock, after conversion, would outvote the 
Common B stock by about 3 to 1. In short, the defendant’s 
proposed plan completely reverses the relative voting strength 
of the existing classes of stock. | 
~ Inasmuch as the derivative claimants have a proportionately 
larger interest in the Common B shares than in the Common A 
shares; it is clear that any change in voting rights is substan-. 
tially to their detriment. 

Moreover, other substantial voting rights would be obliter- 
ated: by the defendant’s proposed plan. For example, a ma- 
jority of either class voting as a class are empowered under 
Delaware law to prevent any amendment to the articles of 
incorporation which is to their disadvantage. Under defend- 
ant’s proposed plan, all present class voting rights would be- 
abolished. 

...; 3, PREEMPTIVE RIGHTS AND PROPORTIONATE EQUITIES 


crea¢'s » They present Common, B shares havea preemptive- 
387,.: right to subseribe to additional issues of. Common. B, 
“+47; Shares at a price of $1 per share. The price; has been: 
fixed in the articles of incorporation and this right cannot be: 
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abolished except by vote of the B shares voting 2s a class. 
Although there is no preemptive right in either class of stock 
to subscribe to any additional issues of Common A shares, the: 
Articles of incorporation further provide that the number of 
present Common A shares may not be increased without 2 
corresponding increase in the number of Common B shares. 
Thus the preemptive rights of the present Common B shares 
completes the protection of the proportionate equity in the 
corporation of and assures control: by the Common B share- 
holders against any dilution which would otherwise result from 
the issuance of any additional Common A or Common B shares. 
Tke defendant’s proposed plan would obliterate this protec- 
tion by abolishing all preemptive rights and abolishing the 
limitation that additional Common A shares cannot be issued 
unless corresponding additional Common B shares are issued. 


4. LIQUIDATION AND DISSOLUTION RIGHTS 


Under the existing provisions of the articles of incorpora- 
tion, each present Common B share is entitled upon liquidation 
or dissolution to share equally with each present Common A 
share after the A share has received $75. Under the proposed 
plan, each new share participates equally with every other new 
share. Because of the proposed rate of exchange described 
above, the relative liquidation and dissolution rights of the 
present two classes of stock would be drastically altered to the 
serious detriment of the Common B stock. 

_ The net book value of General Aniline as of June 30, 1956 

according to the Notice: totals $109,021,925. In the 
388 ._ event of liquidation or dissolutica, the present A shares 

would first be entitled to $75. per outstanding Com- 
man A share, or $44,455,655, leaving the sum of $64,566,270 
to be distributed equally share for share among all stockholders 
holding Common A and Common B shares without distinction. 
Consequently, based: on book value, the holders of the Common 
B shares would be entitled to $24.43 per share and the holders: 
of the outstanding 592,742.1 Common A shares would be en- 
titled. to $99.43. ($24.43 plus $75)... Under the proposed recap- 
itahzation: plan, ‘however, upon’ hquidation or dissolution, alt 
holders of the new shares would receive equal treatment, which 
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would amount to $34.16 pershare. This means that the holders 
of the present Common B shares (converted into .4 of a new 
share) would receive 0.4 of $34.16, or only $13.60 per present 
| Bshare, instead of the aforementioned $24.43, while the holders 
of the present Common A shares (which would be converted 
into 4 shares of the new stock) would receive four times $34.16, 
or $136.64 per present Common A share, instead of the afore- 
mentioned $99.43. 

Thus, the rights on liquidation or dissolution of the pres- 
ent Common B shareholders would be adversely affected 
and altered by the proposed plan to the extent of $10.77 per 
share, a reduction of 44%, while the rights on liquidation or 
dissolution of the present Common A shareholders would 
‘be increased by $37.21 per share, an increment of 37%. As 
the corporate assets continue to increase (and also if, as 
raay well be assumed, the true present value is far greater 
than the present book value), the disparate adverse treat- 
ment proposed by the defendant would become even greater. 
In substance, the liquidation and dissolution value of the 
present Common B shares as a class (and the Delaware 
| - statute expressly provides for the protection of class 
389 rights) would, even on the basis of mere book value, 

be reduced by over $22,000,000, if the defendant were 
permitted to effectuate his proposals. : 


5. REDEMPTION RIGHTS 


_ The present articles of incorporation provide that the 
Common A shares, but not the Common B shares, must be 
surrendered at the current market price at the option of 
the corporation and thus, these A shares are subject to 


“Furthermore, the proposed plan would “lock in” the sharea which the 


sent of the parties to this litigation, at a ratio determined by himself and 
wot by any arm’s length 


any reclassification is effected, the interests of the derivative claimants 
may be irreparably injured. 
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redemption. The defendant’s proposed plan would com- 
pletely eliminate this power on the part of the corpora- 
tion to redeem the Common A shares. Thus, the proposed 
plan would not only “freeze in” permanently, contrary to 
the articles of incorporation the interest represented by 
the Common A shares, but would substantially enhance 
their value, dollar wise and control wise, to the detriment 
of the Common B shares. 


6. OTHER RIGHTS AND CHARACTERISTICS 


Defendant’s proposed plan would make other important 
changes in the substantive attributes of the vested stock. For 
example, under the existing certificate of incorporation, the 
Common A shares are of no par value, with a stated value of 
$25 per share, and the Common B shares have a par value of 
$1. Under the plan as proposed, all shares would have a par 
value of $10. 

The existing certificate of incorporation provides 

390 that no change affecting Common A shares may be 

made against the adverse vote of 25% of the outstand- 

ing Common A shares, but under the defendant’s proposed 
plan this right would be eliminated. 

In short, may it not be said that about the only resemblance 
between the shares vested by the Custodian and the shares for 
which the defendant proposes to exchange them is that the rela- 
tive dividend rights remam unchanged. 

The proposed plan of recapitalization is but one step in a 
larger plan to sell part or all of the shares of General Aniline 
vested from Interhandel and therefore may be enjoined as con- 
trary to Section 9 (2). 

The Notice itself proclaims: 

The corporation is advised that the Attorney General 
is considering a sale of certain of the shares of the corpo- 
ration vested in him. | 


It further states: : 
To implement the Regulations of the Office of Alien 
Property, the Attorney General has issued Special Order 

No. 34, dated September 14,1956, which requires. that 

any new stock issued by the Corporation shall bear the 
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restrictions referred to above except as specifically au- 
thorized by the Director, Office of Alien Property. The 
proposed amendment to the Certificate of Incorporation 
has been approved and authorized by the Director, Office 
of Alien Property. Pursuant thereto the aforesaid re- 
strictions will be imposed on the new Class B Common 
Stock but not on the new Class A Common Stock. Prior 
to a sale of any of the shares owned by the Attorney 
General, he will convert the shares to be sold into the 
new Class B Common Stock. 
General John Hildring, President of General Aniline, issued 
press news release for publication September 21, 1956, stating: 
A proxy statement distributed by management to 
stockholders states that the corporation is ad- 
391 vised that the Attorney General is considering the 
| sale of certain of the vested shares. 
There appeared in the Wall Street Journal, dated September 
21, 1956 (p. 20), the following: 
General Aniline & Film Corporation has announced 
a plan of reclassification of its stock, apparently in prep- 
aration for the sale of the holdings of the Attorney 
General’s office in the company. On August 29, As- 
sistant Attorney General Dallas S. Townsend stated “the 
way is now clear for the Government to sell its holdings.” 
He added that the suit brought by the Swiss Inter- 
handel Co. was no longer a bar to the sale. 
' Such plan for sale of stock of the corporation is contrary to 
the mandate of the statute and of the Supreme Court that the 
vested property be “retained.” The proposed plan of re- 
capitalization, being merely part of a plan of sale, is for that 
reason alone subject to restraint. Moreover, any sale by the 
corporation at this time, in view of the pendency of the litiga- 
tion, which would dilute the equity of the claimants, without 
their consent, is likewise violative of the statute. 
| The defendant himself had previously recognized that he 
could not lawfully sell while the claims are pending. The last 
annual report of the corporation for the year 1955 referring to 
the requirement imposed upon Interhandel to produce certain 
documents, said: 
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Failure to comply will terminate the main portion 
of the suit, leaving only the claims of non-enemy Inter- 
handel stockholders. 

Legislation intended to enable the government to sell 
the vested shares, despite the pendency of the litigation, 
remains pending in the Congress. Officials of the gov- 
ernment, have strongly recommended enactment of this 
legislation. An appeal for the return of vested shares 

to former owners is also pending. 

392 We believe that such legislation would render Trad- 

ing With the Enemy Act unconstitutional, but in any 
case, absent such legislation, there can be no doubt, and de- 
fendant has heretofore conceded as much, that so long as lit- 
igation is pending, and it is immaterial whether it is the orig- 
inal claim by Interhandel or the corporate derivative claim 
that is pending, the defendant is obliged to retain the property, 
and cannot sellit. Is it not passing strange that the same gov- 
ernment officials who previously thought it necessary to seek 
legislation to authorize a sale, now proposed to implement a 
plan of sale, pending litigation, without legislative authoriza- 
tion? 

The Notice is strangely silent as to when the defendant in- 
tends to convert, assuming the proposed plan were permitted 
to go into effect, the new Class A shares which would be de- 
rived from the vested stock, into new Class B shares.. As we 
read the Notice, we find that the defendant, in projecting the 
future capitalization of the company, has assumed the issu- 
ance of all of the new Class B Common shares which are re- 
served for conversion (Notice, p. 3). This projected issuance 
must presuppose that the defendant would first convert all of 
the present Common A and Common B shares into the new 
Class A common stock and then convert all of the new Class 
A common stock into new Class B common shares. Inasmuch 
as the new Class B common stock may not be held, according 
to the intentions of the defendant, by anyone other than Amer- 
ican nationals and since as defendant. well knows from the 
records on file in this litigation, many of the derivative claim- 
ants are not American nationals, it appears to be the defend- 
ant’s plan, however vague the Notice may be, to prevent. him- 
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self from making any return of any shares regardless of what 
this Court might finally. decree in adjudicating the corporate 
derivative claim. 
393 Even.assuming that this is not defendant’s intention, 
it is, however, made painfully clear that the defendant 
proposes to. cause General Aniline to issue up to 1,809,031.6 
shares-of the additional new Class B common stock. The 
Notice states (p. 3): 
The capital expenditure program of the Corporation 
shows the need of additional capital. The proposed 
“reclassification will facilitate equity financing and open 
the way for eventual listing on a stock exchange. 
‘Thus, if the proposed plan is not enjoined, the defendant will 
be enabled to dilute and thereby to diminish the interest rep- 
resented by the corporate derivative claim, contrary to existing 
preemptive rights. 
Tt has already been demonstrated that defendant’s proposed 
plan seeks so to change the nature and character of the vested 
stock that defendant should per se be enjoined from voting 
for or taking any steps to put any such plan into effect and 
that such injunction is necessary to prevent the violation of 
the Trading With the Enemy Act and of the Fifth Amend- 
ment to the Constitution. We should like now also to point 
out that defendant’s proposed plan so favors the interest of 
the defendant in his capacity as owner of other present Com- 
mon A shares to the detriment of the vested stock which is 
the subject of this litigation as to be violative of his fiduciary 
obligation under the Trading With the Enemy Act and under 
general principles of equity. As the Notice makes clear, the 
defendant has vested Common A shares other than from Inter- 
handel and in addition, has caused to be issued to himself 
‘65,085 Common A shares by reason of the General Dyestuff 
exchange (see pp. 2, 11 above). If the defendant is permitted 
to effectuate his proposed plan and to lock in these shares prior 
to the final judgment of this Court, he will substantially en- 
___ hance these holdings at the expense of the vested stock 


394 which is the subject of this litigation. Principles of 
equity and fair dealing, aside from the statutory obliga- 
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tion imposed by the Constitution to afford an adequate remedy 
enabling the derivative claimants to regain the whole property, 
prevent such action. 

it is respectfully submitted that defendant’s proposed plan 
so alters, deletes and changes the rights, privileges and Lmi- 
tations pertaining to the vested stock as to impair and alter 
its integrity to such extent that the exchange as proposed under 
the plan would, in effect, be an exchange of one property for 
an entirely different property, one of far inferior value to the 
derivative intervening claimants and substantially to their 
financial and legal detriment. Since the statute imposes upon 
the defendant, once a suit has been commenced under Section 
9 (a) an obligation to preserve, protect and keep intact the 
vested property and when so ordered by the Court to return 
it intact and in kind, it is respectfully submitted that the mo- 
tion by plaintiff-intervenors Kaufman et al. for an injunction 
be granted and that pending the determination of said motion, 
ah interim restraining order be granted to prevent irreparable 
injury and damage to the plaintiff-intervenors. 

Irvine Moskovrtz. 

Sworn to before me this 24th day of September 1956. 

Peter N. Schiller, Notary Public, State of New York, No. 
30-8809550. Qualified in Nassau County. Certificate filed 
in New York County. Term expires March 30, 1958. 


* * * * 2 


396 Extract from certificate of Incorporation of Gen- 
eral Aniline & Film Corporation, as amended 


Fourth: The total number of shares of stock that may be 
issued by the corporation is Six Million (6,000,000), all of which 
are to be Common Shares and of which Three Millon 
(3,000,000) are to be Common A Shares, each without par 
value and of which Three Million (3,000,000) are to be Com- 
mon B Shares each of the par value of one dollar ($1.00). 

The amount of capital with which the corporation shall com- 
mence business is One thousand Dollars ($1,000). 

The designations, preferences and relative, participating, 
optional or other special rights of each class of stock of the 
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corporation and the qualifications, limitations or restrictions 
thereof, are as follows: 

‘A. Each shareholder of Common A and Common B Shares 
of stock shall be entitled to one vote for each share of which 
he is the record owner; 

B. Dividends on Common A shares and Common B shares 
shall be declared and paid on the following basis: 

| For each one dollar ($1.00) or fraction thereof, of 
dividends, declared and paid on each share of Common 
A stock, dividends of ten (10) cents, or fraction thereof, 
shall be declared and paid on each share of Common 
B Stock, and no dividend shall be declared and paid on 
either Common A or Common B Stock, unless at the 
same time dividends as herein provided are declared and 
paid on both Common A and Common B Stock. 

c. In case of liquidation or dissolution of the corporation, 
each holder of record of Common A stock shall first receive not 
in excess of Seventy-five Dollars ($75.00) per share of the 
funds and property of the corporation available for distribu- 
tion. The remainder shall be distributed in equal parts, per 
share, to the holders of the outstanding Common A and Com- 
mon B Stock. 

D. Common A Shares may be issued at any time up to and 
including December 31, 1931, to holders for value of an issue 
of 514% convertible debentures of the corporation (not in 
excess of $30,000,000) who may desire to surrender the same 
and convert the same into Common A shares, on the basis of 
one $1,000 debenture for 17 shares of Common A Shares, and 
from 

! - Jan. 1, 1932 until Dec. 31, 1932 into 16 Common A 
Shares. 
Jan. 1 1933 until Dee. 31, 1933 into 15 Common A 
Shares. 
Jan. 1, 1934 until Dec. 31, 1934 into 14 Common A 
Shares. 
Jan. 1, 1935 until Dec. 31, 1935 into 13 Common A 
Shares. 
Jan. 1, 1936 until Dec. 31, 1936 into 12 Common A 
Shares. 
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Jan. 1, 1937 until Dec. 31, 1937 into 11 Common A 

Shares. 
Jan. 1, 1938 until Dec. 31, 1938 into 10 Common A 

Shares. 
397 E. During the term of the conversion privilege the 
necessary number of shares of Common A stock shall be 
held in the treasury of the corporation to effectuate the right of 
conversion abovestated. The Corporation shall have the right 
to grant an option or options for the purchase from it of shares 
of Common A stock from time to time on or prior to Jan. 1, 1935, 
the aggregate of any such purchase or purchases not to exceed 
1,000,000 shares for not less than the conversion price of each 
$1,000 of an issue of 514% convertible debentures prevailing at 
the time of such purchase or purchases as provided in Para- 
graph Fourth, subdivision D above set forth. The remaining 
shares of Common A stock may be issued from time to time 
upon such terms and conditions and for such legal considera- 
tion as the Board of Directors may, from time to time, deter- 
mine, and neither the holders of Common A stock nor the 
holders of Common B stock shall have any preemptive rights 
to subscribe for such remaining shares of Common A stock. 

F. Common A Shares may be redeemable in whole, or from 
time to time, in part, at the market price for such Common A 
Shares as shown by the average quotations for such shares on 
any recognized stock exchange during the thirty days next 
preceding such call for redemption but in no event at a less price 
than $10 per share in excess of the last price at which any guar- 
anteed 514% Convertible Debenture of the Corporation issued 
under the Trust Agreement, dated May 1, 1929, shall have been 
converted into Common A shares, either at the option of the 
Corporation or by operation of a sinking fund, and may be ex- 
changeable for or convertible into Stock of any other Class or 
Classes on such terms, as may be fixed by the Board of Directors 
not inconsistent with the provisions of this Certificate of 
Incorporation. 

G. Anything in this Certificate of Incorporation to the con- 
trary notwithstanding, neither the increase of the number of 
Common A Shares, nor the increase of the number of Common 
B Shares, authorized by this Certificate to be issued (namely 
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3,000,000 shares of each) shall be authorized hereafter without 
& corresponding authorization of increase of the other. In the 
event of the increase of the authorized amount of Common B 
Shares, each shareholder of Common B Shares shall have the 
option to acquire the same number of additional shares in the 
ratio which the percentage of his shareholdings of the total 
issued and outstanding Common B Shares bears to the number 
of additional shares authorized to be issued, at One Dollar ($1) 
per share; provided at no time shall there be issued Common B 
shares (in addition to the original 3,000,000 shares) in excess 
of the number of Common A shares outstanding at the time of 
such proposed new issue; the Company being empowered after 
3,000,000 Common A shares and 3,000,000 Common B shares 
have been issued, to issue additional Common B shares, if how- 
ever, at the same time the same number of Common A shares 
are issued. The Board of Directors is expressly authorized to 
effectuate this provision. 7 
398 Fifth: (a) The vote of fifty-one percent of all of the 
| shares, entitled to vote, shall be necessary and sufficient 
for any amendment of this Certificate of Incorporation, any 
increase or decrease of capitalization for any other corporate 
action by stockholders, except that no change affecting Com- 
mon A sheres shall be made against the adverse vote of twenty- 
five percent of the number of issued and outstanding Common 
A shares. 

(b) Shareholders to the extent of fifty-one percent of all of 
the shares entitled to vote, shall be present or represented by 
proxy at any shareholders meeting, regular or special, to con- 
stitute a quorum for the transaction of any business. 


Sd * * & 


252 Filed October 11, 1956 
Transcript of hearing before Judge Pine, 
September 26, 1956 


The Court. Who is the company? 
Mr. ScHwakrtz. ‘A group of directors and officers of very high 
competency, who rely on experts of their own, experts on con- 
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sultation, and are guiding the affiairs of this company as best 
they know how. They are bankers, industrialists, professional 
scientists, and professional management people. 

They have had recommended to them a plan which they 
deem fair as between all the stockholders. They have rec- 
ommended this plan to all the stockholders, among them the 
Attorney General. The Attorney General plans, as a stock- 
holder, to approve this plan. 

Your Honor, I am not being in the least evasive. I just 
would like to have it clear that the Attorney General is going 
to cast a vote on October 4 in favor of the plan; and that until 
then he is doing nothing between now and then. He offers 
no threat to anybody of anything. And it is not out of fear, 
Your Honor. His duty does not require that he do anything. 


& * * * & 


419 Filed October 3, 1956 


[Title omitted.] 
Affidavit of Francis A. Gibbons 


Stare or New YorE, 
County of New York, 
88: 

Francis A. Gibbons, being duly sworn, deposes and says: 

I am Executive Vice President and a Director of General 
Aniline & Film Corporation, herein called “the Corporation,” 
“the Company” and “General Aniline.” I have been employed 
by General Aniline since its organization in 1929. In 1941 I 
became Secretary and continued as such until 1951 when I was 
elected Treasurer. In 19521 was elected a Vice President. In 
1953 I was elected a Director. On September 19, 1956, I was 
elected Executive Vice President. 

I am familiar with the characteristics of the Common A and 
Common B shares of General Aniline and with the proposal to 
reclassify those shares into one class of new common stock. I 

make this affidavit to describe the Common A and Com- 
420 mon B shares of General Aniline and the effect of the 

reclassification thereon and to explain the company’s 
need for the reclassification. 
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1. GENERAL ANILINE’S CAPITAL STRUCTURE 


_ General Aniline has $33,000,000 of long-term debt. There 
is no preferred stock. Equity capital consists of two classes 
of common stock as follows: 


3, 000, 000 
3, 000, 000 
950, 000 


2 2, 050, 000 
Authorized but never issued, 2,405,214. 


2. DISTRIBUTION OF THE CAPITAL STOCK 


The outstanding shares are distributed as follows: 


Held by the public_ 

Held by Attorney General: 
Sued for by I. G. Chemie 
Not subject to suit 


3. GENESIS OF THE RECLASSIFICATION 


. The Board of Directors and Executive Management of Gen- 
eral Aniline have long considered that the Company’s stock 
capitalization, formulated in 1929, was inadequate to serve 
the Company’s post-war needs. Studies were initiated after 

the war, but the matter was not urgent because the 
421 Company’s most urgent needs for new capital were 

being met by borrowing. In 1947 $15,500,000 was bor- 
rowed from Metropolitan Life Insurance Company and in 
1951-52 an additional $20,000,000 was borrowed from the same 
source. Early in 1956 it appeared that the Company would 
need still more capital in the near future and Management 
was directed by the Board of Directors to explore the pos- 
sibility of obtaining further loans. Discussions with insur- 
ance companies and bankers revealed that the Company’s 
borrowing capacity was insufficient to satisfy the cash re- 
quirements for its expansion plans. 
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At about the same time—early 1956—I was engaged in two 
separate negotiations looking towards certain purchases which 
would benefit the Company’s operations. Those negotiations 
were predicated on General Aniline’s issuance of its authorized 
but unissued Common A stock as consideration. The negotia- 

tions revealed that our stock, because of certain fea- 
422  tures,* had limited marketability. 

The Company is thus faced with this situation: It is 
embarked on a substantial expansion and improvement pro- 
gram. The Company is now constructing a new ethylene oxide 
plant, a new surfactants plant, and a new Ozalid machine plant 
at a total cost in excess of $9,000,000. Other new plants recently 
constructed include an acetylene products plant, a chlorine 
caustic plant and a film plant, at a total cost in excess of $12,- 
000,000. Total capital expenditures for 1955 exceeded $13,- 
000,000. Capital expenditures for 1956 and 1957 are estimated 
to exceed $14,500,000 for each of those years. Major additions 
to the Company’s plant and property are set forth in Exhibit A. 
This program commits all available cash on hand and all 
anticipated earnings through 1958—Capacity for further 


borrowing is circumscribed. The capital stock available for 


*Each Common A share receives ten times the dividends paid on a 
Common B share. Cn liquidation each Common A share has a $75 prefer- 
ence, after which the assets are distributable in equal parts per share to 
holders of Common A and Common B shares. That dividends are paid on 
a 10 to 1 ratio creates divergent interests in matters of dividend policy and 
reinvestment of earnings in the business. 

Common A shares are redeemable at the market price as shown by aver- 
age quotations on any recognized stock exchange during the 30 days preced- 
ing the call. Since the Common A shares are not listed on any stock ex- 
change, this feature does not benefit the Company or Common B share- 
holders; nevertheless it reduces the attractiveness of the Common A stock. 

The number of Common A shares cannot be increased above 3,000,000 
without a corresponding increase in the number of Common B shares. 
Common B shareholders have a right to subscribe for additionally au- 
thorized Common B stock at $1 per share. But the Company cannot issue 
additional Common B shares in excess of the number of Common A shares 
outstanding ; nor can it issue additional Common B shares until all 3,000,000 
Common A shares have been issued; nor can it issue additional Common B 
shares without issuing the same number of Common A shares at the same 
time. These restrictions impair the Company’s ability to raise new equity 
capital and thus limit its growth. 

Because of certain of these features it is improbable that the Company’ s 
securities would be eligible for listing on the New York Stock Exchange. 
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sale is not marketable on favorable terms without modification 
of the charter provisions. The Company, therefore, has only 
limited means with which to continue its development and 
maintain its position in industry. 

It is apparent that reclassification of the Company’s capital 
stock is desirable, indeed essential, in the interest of the Com- 
pany and its stockholders. 

Fhe Company therefore requested a qualified independent 
organization—Ehbasco Services Incorporated—to study its cap- 
italization and recommend a plan for reclassification. In 
August 1956, Ebasco submitted its recommendation in a letter, 
a copy of which is annexed as Exhibit B. Ebasco’s recom- 
mendation was studied and approved by Management and the 
Finance Committee of the Board and submitted to the Board 
of Directors on September 5, 1956. A list of the Directors of 
the Corporation and their affiliations is annexed as Exhibit C. 
Therecommendation was approved by the Board on September 
19, 1956, and a Special Stockholders’ Meeting was called to 
consider and act. upon it. 


423, 4. THE RECLASSIFICATION PLAN 


Ebasco’s recommendation was as follows: 

After considering all factors set forth in this letter, 
we have concluded that the dividend rights contained 
in the charter furnish the fairest and most equitable 
basis for recapitalization purposes. Under this basis 
the relationship of value of Common B Shares and 
Common A Shares produces a ratio of 10 Common B 
Shares to 1 Common A Share. We, therefore, recom- 
mend the following program: 

(1) Authorization of a new class of common stock 
having a par value of $10 per share. 

(2) Each Common A Share to receive four new 
shares of common stock. 

) (3) Each Common B Share to receive four-tenths 
of a. new share of common stock. 
Based upon Ebasco’s recommendation, the plan of reclassi-. 
fication contemplates the following: 
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A. Retirement of 2,043.9 Common A shares and 
950,000 Common B shares held in the Treasury of the 
Company and reduction of the capital of the Com- 
pany by $1,001,097.50,- which is the amount of capital 
represented by the shares so to be retired. 

B. Reclassification of the capital stock into a new 
class of common stock, each Common A share to re- 
ceive 4 shares of new common stock and each Common 
B share to receive 4/10ths of a share of new common 

424 stock. As a result, 3,190,968.4 shares of new common 
stock will be issued. 

In 1946 the Company had been designated a “key corpora- 
tion” pursuant to the regulations of the Office of Alien Prop- 
erty which restrict to American citizens the ownership and 
transferability of any shares in a “key corporation” vested in 
and sold by the Attorney General. The Office of Alien Prop- 
erty advised the Company that, to implement said regulations, 
the Attorney General intended to issue a special order which, 
among other things, would direct the Company to amend its 
eharter so as to impose the required restrictions on ownership 
and transferability of the vested shares and any newly author- 
ized shares. The order, designated Special Order No. 34 (at- 
tached as Exhibit D), was issued September 14, 1946. To 
comply with the Special Order, the reclassification plan in- 
cludes a second class of new common stock which will be 
restricted as to ownership and transfer to American nationals. 
In all other respects the second (restricted) class of stock is 
identical with the new (unrestricted) common shares to be 
exchanged for present shares. The new (unrestricted) com- 
mon shares will be convertible at the option of the holder, 
share for share, into shares of restricted stock without payment 
of any additional consideration. 5,000,000 restricted shares 
will be authorized. 3,190,968.4 restricted shares will be re- 
served for conversion of the 3,190,968.4 new common shares 
to be outstanding after reclassification, leaving 1,809,031.6 
restricted shares available for future use. Upon such conver- 
sion the shares so converted will be retired. 
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425 EFFECT OF THE RECLASSIFICATION 


_ I shall try to analyze the effect of the reclassification on the 
Common A and Common B shares and, where pertinent, on 
the block of 455,624 Common A and 2,050,000 Common B 
shares sued for by I. G. Chemie. . 


5. (a). EARNINGS AND DIVIDENDS 


_ A Common A share is now entitled to $1 for each 10 cents 
paid on a Common B share. Dividends are thus payable on a 
10 to 1 ratio. 

Since the new common stock is also distributable on a 10 
to 1 ratio, the reclassification does not change the dividend 
rights of either the Common A or Common B stock. Both 
classes maintain their present participation in earnings and 
dividends. 

_ The Company is a going concern operating a growing and 
expanding business. Consequently, in working out a fair and 
equitable reclassification plan, Management felt that primary 
emphasis should be placed upon immediately operative rights, 
such as claims to earnings and dividends as against inchoate 
rights such as rights in liquidation. 


5. (b). LIQUIDATION RIGHTS 


- On liquidation, each holder of Common A stock is now first 
entitled to $75 per share; remaining assets are then distribu- 
table in equal parts per share to holders of the Common A and 

Common B shares (Charter, Par. Fourth, C). 
426 The reclassification eliminates the preference of the 

| Common A shares. After reclassification, Common A 
and Common B shareholders share immediately in the assets 
on liquidation, but in the same 10 to 1 ratio that prevails with 
respect to earnings and dividends. 

As of June 30, 1956, total book value of the Company was 
$109,021,925. Assuming liquidation at this figure, this is 
equivalent to $99.43 per Common A share and $24.43 per Com- 
mon B share. After reclassification the book value of the new 
common stock will be $34.16 per share. On the same assump- 
tion, the then liquidating value of each present Common A 
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share will be $34.164, which is $136.64, and of each present 
Common B share will be $34.16 %o, which is $13.66. 

From these figures one might erroneously conclude that re- 
classification injures the rights on liquidation of the Common 
B shares to the extent of $10.77 per share ($24.43 less $13.66). 

Liquidating values, however, are subject to dividend dis- 
tributions. $79,316,195 of the above figure of $109,021,925 
represents earnings retained in the business which might be 
paid out in dividends. Payment of this sum in dividends 
‘would give each Common A share $99.42 and each Common 
B share $9.94. Liquidation of the $29,705,730 balance would 
then give each Common A share an additional $50.11 and each 
Common B share nothing. 

Thus, although each Common B share has a present right 

on liquidation to an equal distribution with each Com- 
427 mon A share after the $75 preference is satisfied, the 

value of that right is subject to complete destruction by 
prior payment of dividends. 

Moreover, since it is speculative when, if ever, liquidation 
will occur, under what circumstances and on what basis, the 
Common B shareholder has no present right to receive any fixed 
amount. Therefore any precise figure for liquidating value is 
wholly artificial. And since General Aniline is a going concern, 
whose liquidation is remote, present so-called “liquidating 

values” are of no significance. 

The only significant adjustment in liquidation rights effected 
by the reclassification is that the Common A shares lose their 
preference. This improves the position of the Common B 
shares, as there is no assurance that amounts which might be 
realized on liquidation would be sufficient to cover the 
preference. 


5. (c) VOTING RIGHTS 


Common A shares and Common B shares are now each en- 
. titled to one vote per share. 


* When the “Chemie” stock was vested in 1942, the Company’s book value 
was $35,047,852, which was not sufficient to satisfy the $75 preference of the 
Common A stock then outstanding. At that time the book value of the 

2,050,000 Common B shares was zero. ’ 
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|After reclassification each Common A share will have 4 votes 
and each Common B share will have “oths of a vote. The re- 
classification does effect an adjustment in the voting rights of 
the Common B stock. This is unavoidable in a one stock re- 
classification if the present participation of both classes of stock 
in earnings and dividends is to be maintained. 

However, this adjustment in voting rights does not injure the 
position of the stock sued for by I. G. Chemie. In the first 
place, the 455,624 Common A and the 2,050,000 Common B 

shares sued for by I. G. Chemie now have 2,505,624 
428 votes, which is94.8% of the 2,642,742.1 votes attached to 

the presently outstanding stock. After reclassification 
the shares sued for by I. G. Chemie have 2,642,496 votes, which 
is 82.8% of the 3,190,968.4 votes attached to the new stock to 
be outstanding. This represents a reduction of 12%, which 
leaves those shares in a, predominant position of control. In the 
second place, the 2,505,624 votes attached to the shares sued for 
by I. G. Chemie represent 41.8% of the 6,000,000 votes attached 
to the presently authorized stock. After reclassification the 
2,642,496 votes attached to the shares sued for by I. G. Chemie 
will represent 52.8% of the 5,000,000 new shares authorized— 
an increase of 11%. 

It is apparent, therefore, that while the shares sued for by 
I. G. Chemie experience an initial reduction in voting partici- 
pation from 94.8% to 82.8%, this in no way jeopardizes its 
control of the Company. Upon full issuance of all stock au- 
thorized, the voting position is not only improved, but the 
improvement is from 41.8% to 52.8%, which gives the shares 
sued for by I. G. Chemie a majority position. 


5. (d). PREEMPTIVE RIGHTS 


No one has any preemptive rights to additional Common A 
stock (Charter, Par. Fourth, E). The charter, however, gives 
Common B shareholders an “option” to subscribe for addition- 
ally authorized Common B stock over the presently authorized 
3,000,000 shares at $1 per share (Charter, Par. Fourth, G). 

This “option,” however, is qualified by provisos which render 
its valueless. The charter states that “at no time shall there be 
issued Common B shares (in addition to the original 3,000,000 
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shares) in excess of the number of Common A shares 
429 outstanding at the time of such proposed new issue; 

***.” This proviso prohibits issuance of any newly 
authorized Common B shares under present conditions (i. e., 
with only 592,742 Common A shares outstanding) and so long 
as any of the 3,000,000 Common A shares authorized remam 
unissued. The charter also states that “after 3,000,000 Com- 
mon A shares and 3,000,000 Common B shares have been 
issued,” the Company has power “to issue additional Common 
B shares, if however, at the same time the same number of 
Common A shares are issued.” These provisions impair the 
value of the Common B shareholders’ “option.” If the Com- 
pany cannot issue any newly authorized Common B stock 
unless every one of the 3,000,000 Common A shares have been 
issued and are outstanding, and unless the same number of 
Common A shares are issued at the same time, the chances of 
any newly authorized Common B shares ever being issued at 
$1 per share are remote. 


5 (@). REDEMPTION RIGHTS 


The charter states that Common A shares may be redeem- 
able at the market price as shown by average quotations for 
such shares on any recognized stock exchange during the 30 
days preceding the call for redemption. (Par. Fouth, F) 

Since the Common A shares are not traded or listed on any 
stock exchange, they are not redeemable. Therefore, the re- 
demption right is illusory and without value. 


430 6. CONCLUSION 


Although the reclassification makes some adjustments in the 
Common A and Common B shares, there is no material change 
in the position of the 455,624 Common A and 2,050,000 Com- 
mon B shares sued for by I. G. Chemie. Their value is not 
impaired. 

Failure to rast however, might tend to impair the earn- 
ings potential of all the outstanding shares. Failure to re- 
classify would mean that on those occasions when it becomes 
necessary or advisable to issue additional stock as considera- 
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tion for new money or other property, the stock available would 
be the Common A instead of the proposed new stock. Since 
the Common A stock is not readily marketable, it is doubtful 
whether it could be sold except at a discount from its true value. 

The point of major significance is that the fractional interest 
of each share of stock in the Company’s business remains the, 
same. Itshould not be forgotten that the Company is engaged 
in the growing and changing chemical industry. 

The Ansco Division of the Company manufactures cameras, 
film and other photographic products. The Dyestuff and 
Chemical Division manufactures dyes and pigments, pharma-~. . 
ceutical intermediates, detergents, carbonyl iron, chlorine, 
caustic soda, caustic potash, and many other chemicals. The 
Ozalid Division manufactures whiteprint duplicating business 
machines and sensitized materials. Many of the Company’s 
products are new products whose manufacture was commenced 
after the “Chemie” stock was vested in 1942. With respect to. 
some products, like the acetylene chemicals now first being’ 
produced, the Company is a pioneer, being the first and only 

' manufacturer in the United States. 
431 The Company has seven major manufacturing plants 

__ located in New York, New Jersey, Alabama, Kentucky, 
and California. More than half the Company’s present plants 
and equipment has been added since the “Chemie” stock was 
vested in 1942. 3 

Since vesting in 1942 the Company has opened and main- 
tained research laboratories and has filed applications for 
about 1,800 U. S. patents and has been granted about 1,400 
U. S. patents. : 

The Company has 8,600 employees. Sales have grown from 
$46,000,000 in 1942 to $121,000,000 in 1955. Operations ex- 
tend into 32 cities in this country and Canada and there are 
extensive operations abroad. The 14-year statistical sum- 
mary, attached as Exhibit E, presents some idea of how the 
Company has changed and grown since 1942. 

The Executive Management of the Company believes that 
reclassification of the capital stock will make possible con- 
tinued development and that continued development of the 
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Company will be impaired and stockholders injured if this. 
incident to normal business operations is frustrated. 


7. ADVANTAGES OF RECLASSIFICATION 


Reclassification is desirable and necessary for the best in- 
terests of the Company and its stockholders whether or not the 
Attorney General sells all or any part of the stock sued for by 
I. G. Chemie. 

In Management’s opinion, reclassification will produce the 

following benefits: 

432 (a) It will eliminate present conflicts of interest be- 
tween the two classes of stock and the ambiguities and 
illusory provisions which impair their marketability. 

(b) It will simplify the capitalization and clarify the 
rights of stockholders. 

(c) It will broaden public distribution of the Com- 
pany’s stock from the 51,848.1 Common A shares now 
in the hands of the public, to 207,392.4 new shares. 

(d) It will prepare the way for eventual listing of 
the Company’s stock on a stock exchange. 

(e) It will facilitate the raising of new capital through 

; equity financing. 

Management believes that these benefits will enhance the 

value of all the shares. 








(S) Francis A. Grsons. 


Sworn to before me this 2d day of October 1956. 

(S) Violet R. Roncace, notary public, State of New York, 
No. 03-8632800. Qualified in Bronx Co. Cert. filed in N. Y. 
County. Comm. exp. 3/30/58. 
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Exnurerr A 
General Aniline & Film Corporation 
Major Additions Since 1950 


LS a ee ee ee 


° - Paennmwnennetennnerennececnccenn es 


New York 6, N. Y. 


Cable Address “Ebascoe” 
Aveust 29, 1956. 


Boarp or Dmeecrors, GENERAL AntLing & Firm Corporation, 

_ 280 Park Avenue, 

New York, New York. 

GENTLEMEN: In accordance with your request we have made 
& study of the present rights of the Common A Shares and 
Common B Shares as contained in the charter with the pur- 
pose of recommendi & & recapitalization plan which will call 
for the issuance of a new class of common stock to present 
stockholders. After considering all factors set forth in this let- 
ter, we have concluded that the dividend rights contained in the 
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charter furnish the fairest and most equitable basis for re- 
capitalization purposes. Under this basis the relationship of 
value of Common B Shares and Common A Shares produces 
2, ratio of 10 Common B Shares to 1 Common A Share. We, 
therefore, recommend the following program: 
(1) Authorization of a new class of common stock 
having a par value of $10 per share. 
(2) Each Common A Share to receive four new 
shares of common stock. _ 
(3) Each Common B Share to receive four-tenths of 
2, new share of common stock. 

Under this plan, 3,190,968 new shares of common stock 
would be issued of which 2,983,576 shares (93.5%) would be 
issued in exchange for the present. Common A Shares and Com- 
mon B Shares vested in the Attorney General of the United 
States of America, and 207,392 shares (6.5%) would be issued 
to the present public shareholders of the Common A Shares. 
Additional shares of the new common stock should be auth- 
orized over the 3,190,968 common shares required under this 
plan to be available for future financing or other purposes. 
This suggested plan is set forth in detail in Statement 1, 

attached. 
435 Under the present charter provisions there are dis- 

parities in the rights of stockholders between classes. 
It would be impossible to devise a recapitalization plan which 
would give equal recognition to these divergent rights. We 
have prepared certain data illustrating these rights which are 
set forth in Statement 2, attached. The Common B stock- 
holders have 77.57% of the voting rights, 25.7% of earnings 
and dividend rights and, under the formula prescribed in the 
-eharter, were entitled to 45.9% of the assets as of June 30, 
'1956. 
- Under the plan of recapitalization, the Common B share- 
holders’ rights, as a class, would be 25.7% as to voting, earn- 
ings and liquidation. While some liquidating rights are taken 
‘from the Common B shareholders for the benefit of the Com- 
‘mon A shareholders, considering the remoteness of liquidation 
this is of little, if any significance. In our opinion, the most 
important criterion in determining equitable values is the par- 
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ticipation in earnings and dividends. Both classes of stock 
maintain their present participation in earnings and dividends 
under the proposed plan and each new share of stock has 
equal voting power and liquidation rights. 
_. We gave considerable thought to the number of new shares 
to be issued. From the standpoint of earnings per. share and 
marketability we have concluded that the issuance of 3,190,- 
968 shares is reasonable for this plan of recapitalization. 
_ We believe that the new stock should be assigned 2@ par 
value of $10 per share because of certain tax benefits accruing 
under existing tax laws as illustrated in Statement 3, attached. 
This will require the transfer of $2,203,950 from earned sur- 
plus to the capital stock account. However, if this transfer of 
earned surplus is deemed undesirable for any reason. the stock 
could be assigned a lower par value to either minimize or 
eliminate this transfer from earned surplus. 

Respectfully submitted. 

Epasco SERvIcES INCORPORATED. 


436 STATEMENT 1] 
SUGGESTED PLAN OF RECAPITALIZATION 


_ Authorize a new class of common stock of the par value of 
$10 per share. 

_ 3,190,968 shares to be issued in exchange for present Common 
A and Common B shares. 

_ Basis of exchange, 4 shares of new stock for each share of 
Common A and %o share of new stock for each share of Com- 


mon B. 
Issue to Attorney General of USA: 


To public: DGaP UN ALi 7, am aip eer 
In exchange for 51,848 Common A shareg Se aeaee 


Percent Wenn nnn nnn nen neee 
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Equity capital and surplus, At After 
June 30, 1956 present recapitalisation 


Common stock: 
Common A, no par value___..-...-.-----..- $14, 753, 298 
Common B, $1 par value_________--- 2, 050, 000 
New stock, $10 par value______.-_.-.----.~ —-.--.----- 
Capital surplus. 12, 902, 432 
79,316,100 77,112,150 


Total equity capital and surplus_ 
Book value per share—new stock. 


Earnings: June 30, 1956 
NCTE NCO NIN $4, 217,000 $4,908, 000 
Earnings per share (based on 3,190,968 shares) — 1. 32 1&4 


437 STATEMENT 2 
PRESENT OWNERSHIP OF STOCKS AND CHARTER RIGHTS 


Authorized common stock, 6,000,000 shares of which— 
3,000,000 are Common A shares without par value. 
3,000,000 are Common B shares of the par value of $1 

per share. 
Outstanding June 30, 1956: , A Stock B Stock Total 


Shares issued 594, 786. 3,000,000 3, 594, 786 
950, 000 952, 044 


Shares outstanding 592,742 2,050,000 2, 642, 742 
Percent of total 22. 43 77. 57 100. 00 
Vested in the Attorney General of USA. 540,894 2,050,000 2,590, 894 
Percent of group-.- 100. 00 98. 03 
Rights of stockholders: 


1 
77. 57 
Dividends: 
Payable in per share ratio of--- 
Percent as a class 


Liquidation rights: Each holder of Common A shail first receive not in 
excess of $75 per share of the funds and property available for distri- 
bution. The remsinder shall be distributed in equal parts per share 
to the holders of Common A and Common B stocks. The following 
table compares the relative positions as of June 30, 1956. 











Liquidating value June 30, 1956: 
$75 per share to Common A 
shares 


14, 480, 687 $50,085,488 64, 566, 175 


. 58,936,342 50,085,488 109, 021, 830 


54. 06 45. 94 100. 00 
24.43 . 


ADVANTAGES OF PAR VALUE STOCKS OVER NO PAR VALUE STOCKS 


Under the present Federal tax laws, a par value stock— 
(1) Reduces the Federal stamp tax on future issues 
(2) Reduces the Federal transfer tax to stockholders 


Federal stamp taxes on new offerings: 
| Par value stock: 11¢ on each $100, or acon of par 
value. 
No par stock: With offering price under $100 per share, 
3¢ on each $20 of offering price or fraction thereof. 


Sale or transfer tax: 
Se 

$100 par value. 
Sale at less than $20 a share: 

Par value: 5 cents on each $100 or fraction of par value. 

No par value: 5 cents per share. 
Sale at $20 or more a share: 

Par value: 6 cents on each $100 or fraction of par value. 

No par value: 6 cents per share. 


The following table illustrates the tax effect. 


Based on 100 shares 
Belting at ene ot 
Speeal ber 

bei a ca a $6.00 $5.00 

pt aa i as ~------------------ 0.60 0.50 

The sale of 3 million gee Ge eee tee at the above 

price of $20 or over would involve transfer taxes aggregating 

$180,000 compared with $18,000 on the same amount of $10 par 
value shares. 





59 
Exuisrr C 
General Aniline & Film Corporation 
Directors 


Norman H. Biltz, President and Director, Pacific Ven- 
tures, Reno, Nevada. 

Elmer H. Bobst, Chairman of the Board, Warner-Lam- 
bert Pharmaceutical Co., Inc. 

John M. Budinger, Vice President and Chairman of 
Advisory Committee and a Director of Bankers Trust 
Company. 

Lucius D. Clay, Chairman of the Board and Chief 
Executive Officer, Continental Can Company, Inc. 

Philtp M. Dinkins, Vice President ot’ the Corporation. 

Melvin C. Eaton, Chairman of the Board, The Norwich 
Pharmacal Company. 

Horace C. Flanigan, Chairman of the Board and Chief 
Executive Officer, Manufacturers Trust Company. 

James Forrestal, Vice President of the Corporation. 

Francis A. Gibbons, Executive Vice President of _ the 
Corporation. 

Robert Heller, President, Robert Heller & Associates, 
Inc 








John H. Hilldring, President of the Corporation. 

Thomas A. Morgan, Former Chairman of the Board of 

Sperry Corp. (now Sperry-Rand), now retired. Di- 

rector of Bankers Trust, Shell Oil, Western Union, 

Lehman Brothers. 

‘Winston Paul, President of Domestic Exploration Corp. 

Arthur BH. Pettit, Partner, Winthrop, Stimson, Putnam 
& Roberts. > 

40 G. Schuyler Tarbell, Jr., Partner, Townsend & 
Lewis. 

Robert R. Williams, Assistant to President and a Di- 

rector of Research Corporation. 
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Exuit D 
United States of America 
Department of Justice 
Office of Alien Property 
Special Order No. 34 


Re: General Aniline & Film Corporation. 

Whereas, by virtue of the issuance of Vesting Orders Nos. 5, 
907, 10833, 15838, 17007, 17676, and 18112, and other actions 
taken pursuant to the Trading with the Enemy Act, and Execu- 
tive Orders 9095, as amended, and 9788, the Attorney General 
of the United States, successor to the Alien Property Custodian, 
presently owns 540,894 of the 592,742.1 issued and outstanding 
Common A shares and all of the 2,050,000 issued and out- 
standing Common B shares of General Aniline & Film Cor- 
poration (hereinafter called the “Corporation”), a Delaware 
corporation; and 

Whereas the Corporation is subject to the supervision, juris- 
diction and control of the Attorney General under authority 
of the Trading with the Enemy Act, as amended: and 

Whereas Section 505.10 of the Regulations of the Office of 
Alien Property (8 CFR 505.10) provides, among other things, 
that the Attorney General will designate as key corporations 
certain corporations subject to his supervision, jurisdiction 
and_control which are of importance in fields closely related 
to the defense economy of the United States, and sets forth 
certain restrictions on the retransfer of vested stock of such 
corporations; and | 

Whereas by Section 505.13 of the Regulations of the Office 
of Alien Property (8 CFR 505.13), the Corporation has been . 
designated a key corporation; and 

Whereas paragraph (e) of said section 505.10 provides: 


* * * every key corporation, whenever it is so di- 


rected by the Director, Office of Alien Property, shall _ 


stamp or print a legend, containing a statement of or. 
reference to the prohibitions and restrictions imposed 
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by and pursuant to this section in such form as shall 
be approved or prescribed by the Director, Office of 
Alien Property on all certificates hereafter issued repre- 
senting shares of vested stock. Any key corporation, 
whenever it is so directed by the Director, Office of 
Alien Property, shall amend its charter or certificate or 
articles of incorporation to include therein, in such 
form as shall be approved or prescribed by the Director, 
Office of Alien Property, a prohibition or restriction 
against the issuance or transfer of vested stock or any 
interest therein except to American nationals. Except 
as authorized by the Director, Office of Alien Property, 
a key corporation shall not at any time hereafter amend 
its charter or certificate or articles of incorporation 
so as to delete therefrom any such prohibition or re- 
striction upon the issuance or transfer of such vested 
stock or interest therein. 
442 Now, Therefore, this Order is issued under the au- 
thority of the Trading with the Enemy Act, as amended, 
Executive Orders 9095, as amended, and 9788, Attorney Gen- 
eral’s Departmental Order No. 100-55 (20 F. R. 7453), and 
said Section 505.10. In order more effectively to carry out 
the purposes of Section 505.10 and of the Trading with the 
Enemy Act, as amended, it is deemed to be in the national 
interest and it is hereby ordered as follows: 

1. The terms “American national,” “vested stock” and 
“key corporation,” as used herein shall have the meanings 
specified in Section 505.10 of the Regulations of the Office of 
Alien Property (8 CFR 505.10). Without limitation on the 
aforesaid definition, the term “vested stock” shall include any 
and all shares of stock in the Corporation heretofore received 
by the Attorney General in payment for vested shares of 
General Dyestuff Corporation and hereafter sold by the Attor- 
ney General. 

2. Except as specifically authorized by the Director, Office 
of Alien Property, upon a determination that adequate pro- 
vision has been made to insure that the purposes of section 
505.10 and this Order will not be adversely affected, the fol- 
lowing transactions are prohibited and shall be null and void. 
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(a) the issuance of any vested stock of the Corpora- 
tion or the transfer of any such stock, or any imterest 
therein, to any person or organization not an American 
national, except under the limited conditions provided 
in paragraph (d) of section 505.10; 

(b) any merger, consolidation, reorganization, or 
other corporate action which eliminates, in whole or in 
part, any vested stock of the Corporation ; 

(c) the sale, exchange, lease, mortgage, or other dis- 
position of all or substantially all of the property or 

assets of the Corporation, including property or assets 
hereafter acquired ; 

(d) the creation of any new class of stock of the Cor- 
poration unless the shares of such class are made issu- 
able and transferable only to American nationals under 
the same conditions and restrictions as are applicable 
with respect to vested stock. 

443 3. The Corporation, its officers and directors are 

| hereby authorized and directed to perform such acts and 
take such action as may be necessary and appropriate to amend 
the Certificate of Incorporation of the Corporation to include 
there, in such form as shall be approved by the Director, 
Office of Alien Property, a prohibition or restriction against 
each of the transactions referred to in paragraph 2 above; 

4. Except as specifically authorized by the Director, Office 
of Alien Property, the Corporation shall not at any time here- 
after amend its Certificate of Incorporation so as to delete 
therefrom any prohibition or restriction imposed by and pur- 
suant to this Order; 

5. The Corporation, its officers and directors are hereby du- 
thorized and directed to perform such acts and take such action 
as may be necessary and appropriate to stamp or print a legend, 
containing a statement of or reference to the prohibitions and 
restrictions imposed by and pursuant to this Order im such 
form as shall be approved by the Director, Office of Alien Prop- 
erty, om all certificates hereafter issued representing shares of 
stock affected by this Order. : 

Alf actions taken and acts done by the Corporation, ife 
officers and directors pursuant to this Order and the directions 
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contained herein shall be deemed to have been taken and done 
in reliance on and pursuant to paragraph (f) of section 505.10 
and paragraph (2) of subdivision (b) of section 5 of the Trad- 
ing with the Enemy Act, as amended, and the acquittance and 
exculpation provided therein. 

Executed at Washington, D. C., this 14th day of Septem- 
ber 1956. 

For the Attorney General: 

(S) Dallas S. Townsend, 
Datias S. TowNSsEND, 
Assistant Attorney General, 
Director, Office of Alien Property. 
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445 Filed October 3, 1956 
[Title omitted.] 
Affidavit of Walter C. Huebner 


Srare or New York, 
County of New York, ss: 


Walter C. Huebner, being duly sworn, deposes and says: 

I am the Senior Financial Consultant in charge of the Valua- 
tion and Research Section of the Corporate Finance Depart- 
ment of Ebasco Services Incorporated (hereinafter called 
“Ebasco’). 

Ebasco, 2 New York corporation, is a wholly owned sub- 
sidiary of Electric Bond and Share Company, a New York 
corporation. 

Ebasco is engaged in the business of furnishing engineering, 
design, construction and business consulting services to public 
ultility, industrial, financial and other business enterprises, as 
well as to government and governmental agencies, in the United 
States and in countries abroad. Ebasco’s organization has been 
developed over a period of 50 years. 

The main office staff, presently numbering approxi- 

446 mately 1,600 persons, includes specialists in consulting 

engineering, corporate finance, design and construction, 

purchasing, inspection and expediting, traffic, systems and 

methods, rates and pricing, taxes, insurance, sales, marketing 

and public relations, space planning, industrial relations, re- 
search and other services. 

Ebasco is registered as an investment advisor under the pro- 
visions of the Investment Advisors Act. Ebasco prepares 
numerous financial studies in connection with recapitalizations, 
reorganizations, mergers, valuations for acquisitions and sales 
of corporate enterprises in the industrial and utility fields. 

In recent years, financial studies and valuations have been 
made of companies in the following fields: 














Motion picture 
Office furniture 
Paper products 
Plastic 


Financial consultation, including discussions with under- 
writers, institutional investors, and other financial in- 
stitutions for sale and rating of securities. 

General business studies to determine important factors 

and problems affecting operations and earnings. 

Business and economic studies for new business ven- 
tures. : 


oe to determine present and future market po- 
| tentials of established or new products. 
Ebasco has rendered & wide variety of consulting services in 
all branches of industry. The following companies represent 
a brief sampling of some of the clients served: 


Hilton Hotels of America, Inc. 
National Dairy Products Corp. 





67 


New Jersey Zine Co. 

Radio Corporation of America. 
Texas Utilities Company. 
Westinghouse Electric Corp. 

Ebasco first was engaged in connection with the business 
of General Aniline & Film Corporation (hereinafter called 
“GAF’”) when it was retained in June 1953 by the manage- 
ment of GAF to make certain studies in connection with the 
determination of the relative values of the common stocks of 
GAF and General Dyestuff Corporation for the purpose of pre- 
paring a plan for the acquisition of General Dyestuff Cor- 
poration by GAF through the exchange of Common A shares 
of GAF for the outstanding common stock of General Dvestuff 
Corporation. 

In early August 1956, Ebasco was retained by GAF to make 
@ study of the rights of the Common A shares and Common 
B shares contained in GAF’s Charter for the purpose of recom- 
mending a plan for reclassifying said two classes of stock into 
& single class. Such recommendations were submitted by 
Ebasco to the Board of Directors of GAF by letter dated Aug- 
ust 29, 1956. A copy of said letter is attached hereto as Ex- 
hibit A. x 

In formulating a proposed recapitalization plan for Gen- 

eral Aniline & Film Corporation we believe it to be of 
448 primary importance to maintain fair values to the share- 

holders of both Class A and B Common stocks. An: 
analysis of their rights under the Charter revealed divergent 
rights primarily related to: 

A. Participation in dividends. 

B. Liquidation. provisions. 

C. Voting rights. 
A brief discussion of our views are set forth belov. 

A. PARTICIPATION IN DIVIDENDS 


Under the Charter the Class B stock participates in divi- 
dends in the ratio of $1 for each $10 applicable to the Class A 
common stock. Serious consideration was given to all the 
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factors involved but, of all the terms set forth in the Charter, 
the dividend right, in our opinion, most affects fair values of 
the securities. For this reason the proposed plan of recapitali- 
zation maintains unchanged the present rights of Class A and 
B stockholders to participation in dividends. 

Our viewpoint in this matter is in accord with the rulings 
and policies of the Internal Revenue Service in valuation mat- 
ters. In Section 5 (a) of Revenue Ruling 54-77, C. B. 1954-1, 
187, 192, the following is stated: 

* * * In general the appraiser will accord primary 
consideration. to earnings when valuing stocks of com- 
panies which sell products or services to the public; 
conversely, in the investment or holding type of com- 
pany, the appraiser may accord the greatest weight to 
the assets underlying the security to be valued. 


In this instance we are concerned with the stocks of a com- 
pany which sells products and services to the public, and not 
with an investment or holding company. The similar posi- 
tion of the Securities and Exchange Commission is shown 
later under “Liquidation Provisions.” 
449 We have a situation here in which the rights of the 
| two classes of stock under the Charter are so divergent 
as'to make it impossible to maintain all the present relative 
positions that they now have under the Charter in a recapital- 
ization. The Company believes that a recapitalization is 
necessary to obtain a more marketable security and to facili- 
tate the accomplishment of the Company’s capital expansion 
on favorable terms. We concur fully in these views. However, 
to effectuate these aims, adjustments would have to be made 
in certain areas. It is our judgment that, to the owners of 
industrial stocks, the most important consideration is the 
maintenance of relative positions in market values. The earn- 
ing power of the Company and the dividends resulting there- 
from will determine the market value of the Company’s stock. 
This is a fundamental concept of valuation recognized by 
regulatory bodies and the courts as well as by investors and 
financial advisors. 
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B. LIQUIDATION PROVISIONS 


Under present Charter provisions, the Class A common 
stock has preference to receive $75 per share in liquidation 
before the Class B common stock participates. Thereafter 
each share of Class A and B stock participates equally. We 
have considered this liquidating provision of the Charter in 
the light of the present book value and have concluded that 
it does not bear upon fair values to be considered in formulat- 
ing a recapitalization plan. 

General Aniline is not a holding or investment company 
where considerable weight would have to be given to under- 
lying book values. Even in the case of a. holding or investment 
company, the book value is comprised of the market values 
of the securities in its portfolio which in turn are based on 

earnings and dividends record and the outlook for them. 
450 GAF, however, is an industrial company and as such the 

earnings potential and the dividends resulting there- 
from will determine the value of its common stock. This prin- 
ciple is generally recognized by investors and security analysts, 
as well as by judicial and regulatory bodies. 

The Securities and Exchange Commission has continually 
disearded charter liquidation provisions as the measure of 
stockholders’ rights in reorganizations. In its findings and 
opinion in connection with simplification proceedings under 
the Public Utility. Holding Company Act of 1935, the Com- 
mission has stated (Release No. 9359—A) : 


* * * we have consistently held, with judicial sanc- 
tion, that charter liquidation provisions are not the 
measures of stockholders’ rights in liquidations and 
reorganizations compelled by the Act. It is not the 
promise that a charter made to a stockholder but the 
current worth of that promise that governs.* Schwa- 
bacher v. United States, 334 U. S. 182, 199 (1948). 
Thus, the entire bundle of rights surrendered by a se- 
curity holder under a plan must be viewed as though in 
a continuing enterprise, with primary emphasis being 
placed upon immediately operative rights such as rights 
to earnings and dividends as against rights which other- 
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wise might never be operative and in any event would 
arise only by voluntary action of stockholders or, invol- 
untarily, through action of creditors. = 
_ It is clear that GAF is a going concern and, in our opinion, 
liquidation is remote. Furthermore, the book values of the 
Company are not necessarily the values that could be real- 
ized on liquidation. There are factors outside the control of 
management which affect liquidating values. Market and eco- 
nomic conditions influence the value of goods and services pro- 
duced and, of course, the value of the assets producing such 
goods and services. Progress in the arts make plants obsolete. 
Research and development work may make old patents and 
! processes worthless, but can also result in new patents 
451 . and processes which make plants more productive and 
- Inore valuable. Companies in the chemical field, such 
as General Aniline, are particularly susceptible to such out- 
side factors. Stocks of industrial companies that are going 
concerns, therefore, may be appraised at market levels well 
above or below book values depending upon earning power. © 
| The primary factor is how much an industrial company can: 


produce in earnings with its assets and not the value at which 
these assets are carried on the books of the company. 


C. VOTING RIGHTS 


| The Class A and Class B stocks presently vote equally per 
share. 

Maintenance of voting relationship by classes here is not 
significant, particularly when the primary aim of arecapitaliza- 
tion plan is and should be to preserve relative participation in 
market values. In this instance we are confronted with the 
block ownership, now vested by the Attorney General, of all 
the Common B stock and 91.3% of the Common A stock. To- 
gether these holdings constitute 98.0% of the total. On the 
basis of our recommended plan this block will still retain 
93.57 of all the voting stock. Only if control of a company 
were lost would we consider giving any value for a loss in voting 
position. 

As a result of our study, we firmly believe that the only fair 
basis for recapitalization is that of market value and the divi- 
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‘dend right in this case was the only privilege which bore on 
ae value. 


(S) Watters C. Huesyner. 
Sworn to before me this 2d day of October 1956. 
Violet R. Roncace, notary public in the State of New York, 
-No. 03-8632800. Qualified in Bronx County. Certificate 
filed in N. Y. County. Commission expires March 30, 1958. 


452-456 Exit A 


_[This exhibit is the same as Exhibit B to the Affidavit of 
Francis A. Gibbons and is printed at. R. 434-438, supra] 


457 Filed October 5, 1956 
[Title omitted.] 
Reply Affidavit of Irving Moskovitz 


Disrricr or CoLuMBIA, 8$: 
~ Irving Moskovitz, being first duly sworn, on oath deposes 
‘and says: 

I am one of the attorneys for the Kaufman group of inter- 
venors in thiscase. I have read the affidavits of Mr. Francis A. 
Gibbons, Executive Vice President of General Aniline & Film 
Corporation, and of Walter C. Heubner of the Ebasco Services, 
‘Inc., which have been filed herein by the defendants, and make 

-this affidavit in answer thereto: 

1. Mr. Heubner, on page 7 of his affidavit, says: “Only if 
control of a company were lost would we consider giving any 
value for a loss in voting position.” Mr. Gibbons, in his affi- 
davit commencing at the bottom of page 9, analyzes the change 
in voting rights which would be produced if the present plan of 
recapitalization were put into effect. He states that there- 
i under the voting rights of the stock sued for by I. G. 

‘458 Chemie would only be reduced from 94.8% to 82.8% and 
that this will in no way jeopardize I. G. Chemie’s control 

of the company. He also contends that. upon full issuance of 
all authorized stock, the voting position of the Chemie shares 
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-would be improved from 41.8% to 52.8%, and that this would 


give the Chemie shares control of the corporation. 
_-Mr. Gibbons’ analysis of the proposed change in voting rights 
is inaccurate and misleading for the following reasons: 


(a) The figure of 41.8% is purely fictitious since it 
presupposes that all of the authorized but unissued 
shares of the present Common A and Common B stock 
would be issued, and to persons other than the present 
stockholders. As a practical matter this will never 
happen so long as I. G. Chemie or its shareholders re- 
main in control of the vested stock, since it would jeop- 
ardize their voting control. 

(b) The figure of 52.8%, which is predicated on the 
avowed plan of General Aniline to issue up to approxi- 
mately 1,810,000 shares of new B stock, ignores the real- 
ities of the present litigation. It assumes a 100% return 
of the vested shares. The fact is that the intervenors 
have never claimed a 100% return; the maximum 
claimed is something under 90%. Assuming complete 
success, 1. e., a 90% return, the “shares sued for” would, 
under the proposed plan, represent no more than 47.5% 
of the total stock. If there is a lesser return the voting 
position would be diminished proportionately. 

(c) Mr. Gibbons’ figures fail to:take into account the 
importance of class voting rights under Delaware law. 
If we assume a return of no more than 51% of the vested 
stock, this would require a return of 51% of the out- 
standing Class B stock, an absolute majority of 


- that class. The consequent voting right, in and of itself, 


is of incalculable value, since under Delaware law, the 
holders of such stock could prevent the adoption of the 
very type of plan here proposed. 7 


2. Mr. Gibbons states (p. 12 of his affidavit) : 


Although the reclassification makes some adjustments 
in the Common A and Common B shares, there is no 
material change in the position of the 455,624 Common 
A and 2,050,000 Common B shares sued for by Chemie. 
Their value is not impaired. 
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This is incorrect. The affidavits and memoranda filed by. 
defendants make it clear that a “material change” has been 
“made i in each of the following substantive rights: i 

(a) voting rights of each existing share, 

(b) class voting rights as prescribed under Delaware 
corporation law, 

(c) liquidation rights, 

(d) preemptive rights, and 

(e) redemption rights. 

3. Mr. Heubner states (p. 6 of his affidavit): 

It is clear that General Aniline & Film is a going con- 

; cern and, in our opinion, liquidation is remote. 

Similar language appears in the affidavit of Mr. Gibbons 
who adds that (p. 9) “it is speculative when, if ever, liquidation 
“will occur.” 

Based on the experience in the financial community, liquida- 
~tion of a substantial “going concern” is not a remote possibility. 
‘The fact is that within the last year no less than five major 
‘companies whose stock was listed on the New York Stock Ex- 
‘change have liquidated, and distributed the proceeds, amount- 
‘ing to over $325,000,000, to their stockholders. These com- 

panies are Houston Oil Company, Continental Foundry & 
Machine Company, Clinton Foods, Inc., Illinois Terminal 
Railroad, and Reo Holding Corporation. 
460 Moreover, a significant number of additional compa- 
nies substantial enough to be listed on the New York 
Stock Exchange have lost their identity by reason of merger, 
consolidation or-sale of assets. Included among them are such 
prominent companies as American Woolen, Midcontinent 
Petroleum Corporation, Consolidated-Vultee, Davison Chem- 
“ jeal, Lion Oil Company, Gaylord Container, G. R. Kinney Co. 
and Hudson Motors Corporation. 
Thus, it can not fairly be said that liquidation rights are of 
‘no consequence. 
4. The Ebasco report dated August 29, 1956 states (p. 2): 
Both classes of stock maintain their present partici- 
pation in earnings and dividends under the proposed 
plan * @ @ 
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_ This same thought is expressed in the Gibbons affidavit, in 
which he purports te equate earnings and ordinary dividends, 
asserting that the company could pay out $79,316,195 of re- 
tained earnings in the form of ordinary dividends. In the light 
of the realities of the present situation, this simply could not be 
done. The company under its loan commitments is required 
to maintain a minimum net current asset position which would 
prevent the payment of any such sum, even assuming it could 
otherwise legally be done. To make any such or comparable 
payment would require the total liquidation of the company, 
in which event the existing liquidation rights of the Common A 
and Common B shareholders would govern. Moreover, it is 
completely unrealistic to assume that any serious-minded 
-board of directors would declare as ordinary dividends 100% of 
even current earnings, much less past retained earnings. In- 
-evitably some earnings must be retained as part of the capital 
or earned surplus of the corporation for normal corporate pur- 
‘poses. Therefore, it is not proper to equate earnings with 
dividend rights in discussing the relative rights of two 
461 classes of stockholders, where earnings not paid out in 
dividends are governed by liquidation rights and such 
liquidation rights are different from dividend rights. 


Subscribed and sworn to before me this —— day of October 
1956. | 


Notary Public. 


_My commission expires: 


* * ° * 


87 Filed October 11, 1956 
_ Transcript of hearing before Judge Pine; October §, 1966 


Mr. Mosxovirz. If your Honor please, in this memorandum 
which we have submitted to you, we have added figures which 
do not appear in any of the moving papers, particularly in 
paragraph 4. 
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Since this morning, we have quickly looked at the Ebaseco 
report of 1953; and as Your Honor may recall, we pointed out 
that while we talk about book value in terms, when we talk of 
liquidation value, the fact is that the assets of the corporation 
may have a more substantial value. In the Ebasco report, 
they say that the fair value of certain of their fixed assets is 

63 million dollars in excess of the book value. 
88 Now, if we look at what are the present liquidation 
rights between the A and B shares, taking into account 
that there is 63 million dollars’ additional value which is not 
reflected on the books of General Aniline, the disparity between 
the A and B stock becomes even greater. So that at the pres- 
ent, the B stock having a liquidation value of — 

The Court. I see your difference. 

Mr. Mosxovrrz. Something was left out. 

The Covrr. But the figures given me by Mr. Wilson were 
practically the same as the figures given by the secretary of the 

company, Mr. Gibbons, as I checked it. 

Mr. Mosxovrrz. There is something left out here. In the 
fourth paragraph, the change I wanted to call to Your Honor’s 
attention, that was left out by the stenographer, but I re- 
member the figures. 

On book value, $24.43, as we have told Your Honor pre- 
viously, is the liquidation value of the B shares. If we take 
into account the fair value of the assets, it comes to $48 a 
share, and the A stock would be $123 a share. 

Now, if the new plan were to go into effect, the liquidation 
value of the A stock would be $136.64, based upon book value, 
but would be $215.64, based on fair value. In other words, 
the 215 is to be compared with 123, and the 136 is to be com- 
pared with 99. 

Conversely, the B stock, which has a book value of 

89 $24.43, would be reduced by that figure of $10.77, but 

now will be reduced by $26 per share if we take into 
account the fair value of the assets of General Aniline. 

The Court. No; you mean the B will have a $13 book 
value and 8 $21 estimated fair value. 

Mr. Mosxovirz. That is right. 

The Covrr. That is not what you said. 
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| Mr. Mosxovirz. No; I was comparing it under the—that 
is, if the plan goes into effect. If the plan were not to go into 
effect and we considered the rights under the present charter, 
it would have a $24 value—there is something left out there; 
that is the part I was referring to—based on book value, and 
$48 value based on fair value. 
So we compare the 48 to the 21 and the 24 to the 13 to see 
what would happen. 
The Court. Well, the ratio is about the same. 
| Mr. Mosxovirz. No; the ratio increases, because there are 
more B shares than A shares. 
The Court. Yes. I meant the ratio contrasting the book 
value with the fair value. 
|Mr. Mosxovrrz. That is correct, Your Honor. 
Mr. Jones. If Your Honor please, the Ebasco report of 1953 
which Mr. Schwartz produced this morning in response to a 
subpoena, is not evidence. The statement of the 
90 62 million-dollar estimated fair value over book value 
appears on page 7. 
Will you stipulate to that, Mr. Schwartz? 
Mr. Scowartz. Yes. 


* Ad * * + 


Just for the sake of the record, I want to add what is at the 
opening of our memorandum, that the movants have claimed 
either the right to speak for all the stock involved or some of 
the stock involved. 

‘The Courr. I notice you say it is only 15 percent. They 
claim it is 85. 

Mr. ScHwartz. Exactly. I did not want it to be left unsaid 
that by our analysis of the thing—and it is so simple, we put 
it in a footnote on page 2 of our brief. They have at most a 
15 percent interest in this company. That is at most. They 
must prove their case. That issue of the assignment of claims 
act that came before Your Honor awhile ago must be settled. 
Maximum strength, 15 percent. 

‘But we are nevertheless arguing this motion on the proposi- 
tion that the Attorney General’s proposed voting in favor of 
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the recapitalization is good business, sound, and may be law- 
fully done, no matter what the percentage they claim. 


s * * & * 


485 United States District Court for the 
District of Columbia 


Civil Action No. 4360-48 


Societe INTERNATIONALE Pour ParRTICIPATIONS INDUSTRIELLES 
ET COMMERCIALES, S. A., ETC., PLAINTIFF 


vs. 


HersBert BROWNELL, JR., ATTORNEY GENERAL OF THE 
Unitep STATES, ET AL., DEFENDANTS 


Filed October 10, 1956 


Memorandum 


Before me are three motions for preliminary injunctions. 
One is filed by plaintiff intervenors known as the Attenhofer 
group. They ask for an injunction restraining defendant 
Brownell from proceeding with a proposed plan to recapitalize 
or otherwise change the capital structure of General Aniline 
& Film Corporation. Another is filed by plaintiff intervenors 
known as the Kaufman group. They ask for an injunction 
restraining defendant from voting any of the stock of this cor- 
poration in favor of any plan of recapitalization or reclassifi- 
cation, specifically including the plan described in a notice of 
a special meeting of stockholders. Still another is filed by the 
plaintiff. It asks for an injunction restraining defendant from 
proceeding with the proposed plan to recapitalize and other- 
wise change the capital structure of this corporation as out- 
lined in a notice and proxy statement. 

The plan proposed, as set forth in the notice to stockholders, 
is to retire 2,043.9 Common A shares and 950,000 Common B 
shares owned by the Corporation, and reduce the capital of the 
corporation by $1,001,097.50, being the amount of capital rep- 
resented by the shares so retired; to amend the certificate of 
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incorporation to authorize 3,190,969 shares of new Class A: 
common stock of the par value of $10 each, and 5,000,000 shares: 
of new Class B common stock of the par value of $10 eack: to 
reclassify each of the 592,742.1 Common A shares without par 
value, presently outstanding, into four shares each of new 
Class A common stock of the par value of $10 each; to reclas- 
sify each of the 2,050,000 Common B shares of the par value 
of $1.00 each, presently outstanding into %o of a share of new 
Class A common stock of the par value of $10 each; and to 
reduce the present authorized capital stock by eliminating all 
the presently authorized Common A shares and Common B 

shares which are not outstanding. The reasons for the 
486 proposals, as set forth in the Proxy Statement, are that 
the corporation has no need for the Common A shares 


and Common B shares presently held in its treasury, and con- 
siders its corporate structure will be simplified if such shares 
are retired and if capital is reduced by the amount of capital 
represented thereby; that the present capital structure is un- 
duly complicated, and the Board of Directors considers that it 
is to the advantage of the Corporation that this be corrected; 

that among other things the existing Common A shares are 


redeemable under certain conditions and have a limited pref- 
erence on liquidation, after which they share equally with the 
Common B shares; that for each $1.00 of dividends paid on 
each Common A share dividends of 10 cents are paid on each 
Common B share; that Common A shares and Common B 
shares are each entitled to one vote per share; and that no 
change affecting the Common A shares may be made against 
the adverse vote of 25% of the outstanding Common A shares. 
It is further stated that the proposed reclassification will sim- 
plify and clarify the rights of stockholders, as the shares of the 
new Class A and Class B common stock will be identical except 
in respect of restrictions on ownership and transferability and 
in respect of convertibility. 

_As a result of the proposed reclassification of capital stock, 
according to the proxy statement, each existing Common A 
share will be changed into four shares of the new Class A com- 
mon stock and each existing B share will be changed into %o 
of a share of the new Class A common stock; that upon such 
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reclassification, there will be outstanding 3,190,968.4 shares of 
the new Class A common stock, and 5,000,000 authorized but 
unissued shares of new Class B common stock of which 3,190,- 
969 shares will be reserved for the conversion, on a share for 
share basis, of shares of the new Class A common stock at the 

option of the holders thereof. 

Attached to the proxy statement is a statement that the At- 
torney General is considering the sale of certain of the shares 
vested in him, that the proposed amendment to the certificate 
of incorporation has been approved and authorized by the Di- 
rector, Office of Alien Property. This statement also provides 
that the shares of the new Class A common stock will be freely 
transferable, but the new Class B common stock will be re- 
stricted as to ownership and transfer to American nationals in 
accordance with the regulations of the Office of Alien Property 

Custodian. 
487 The movants, as above stated, are the plaintiff, herein 

called Interhandel, and the intervenors above named. 
Interhandel claims to be the owner of 2,050,000 shares of Com- 
mon B stock and 455,448 shares of Common A stock of General 
Anilme & Film Corporation, which defendant’s predecessor 
vested under the Trading with the Enemy Act. Action for 
its recovery was instituted by Interhandel, but this action now 
has been dismissed with prejudice. It would serve no useful 
purpose to recount the various proceedings in this Court and 
in the appellate tribunals preceding this dismissal, nor the 
proceedings thereafter. The record speaks for itself, and on 
that record cogent argument has been made that plaintiff In- 
terhandel, in its action, has no standing to seek an injunction 
in the present posture of the case. However, I am not required 
to reach that point, as the decision hereinafter set forth makes 
it unnecessary, and a ruling on the question will be deferred 
pending outcome of its present appeal. 

There remain the claims of the intervenors. They allege 
that they are stockholders of plaintiff Interhandel, assert a non- 
enemy status, and seek their proportionate share of the seized 
property under the authority of Kaufman v. Societe, etc., 343 
U.S. 156. 
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By reason of the vesting of the stock of General Aniline & 
‘Film Corporation, defendant’s predecessor acquired all of the 
outstanding Common B shares and 455,624 shares of the Com- 
mon A stock. In addition, he has acquired 65,085 shares of 
\Common A stock in exchange for all the stock of General Dye- 
stuff Corporation which he had vested from others, and 20,185 
Common A shares vested from other sources and claimed to be 
enemy-owned. In all, he is custodian of 540,894 shares. The 
remaining 51,848.1 outstanding Common A shares are held by 
‘the public, leaving 2,043.9 shares of Common A stock in the 
‘corporate treasury. Defendant, therefore, controls the cor- 
poration, and he intends to vote in favor of the proposed plan. 

The question raised is whether the proposed plan, if consum- 
‘mated, violates Section 9 (a) of the Trading with the Enemy 
‘Act (50 USCA 9 (a)) which provides that “if suit shall be so 
instituted, then such money or property shall be retained in 
the custody of the Alien Property Custodian * * * as pro- 
‘vided in this Act, and until any final judgment or decree which 
ishall be entered in favor of the claimant shall be fully satis- 
fied * * * or until final judgment or decree shall be entered 
| against the claimant or suit otherwise terminated.” 
488 In other words, would the stock vested from Inter- 

handel be “retained” under the proposed plan, within 
the meaning of the statute? Clearly it would not be retained 
in a literal sense. That is conceded, but defendant argues that 
‘it would be substantially retained, with no rights of real value 
lost, and that their plan is merely an act of administration of 
ithe property, dictated by good business practices and more 
particularly in order to provide a more attractive means for 
equity financing. Intervenors, however, contend that the plan 
would take from the existing stock valuable rights and change 
‘its nature and character, and that it therefore is forbidden by 
‘the statute requiring retention by defendant until final dis- 
position of the action. 

The authorities on this point have been collected, cited, and 
discussed in intervenors’ briefs, and it is unnecessary to repeat 
them for the purpose of this memorandum. Suffice it to say 
that they hold that the defendant is under the duty to preserve 
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the integrity of the seized property, once suit has been insti- 
tuted. 

In my opinion, the proposed plan is far from an exchange of 
one piece of paper for another, or an exchange similar to that 
of exchanging an amount of money for the same amount in 
different denominations, which appears to be the net result of 
defendant’s argument. On the contrary, as I see it, the ex- 
change would alter the rights and privileges pertaining to the 
stock in such a manner as to impair valuable rights and modify 
the present nature and character of the stock. In other words, 
it would substitute one property right for a different property 
right, and cause irreparable injury to intervening petitioners. 
It would enhance the rights now incident to Common A stock 
to the detriment of the Common B stock. It does maintain 
the ratio of dividends of ten to one, presently in favor of the 
Common A stock, accomplished by the giving of four shares 
of new stock for one share of present A stock, and the giving of 
4/10 of a share of new stock for the present B stock, and pro- 
viding that the new stock shall share equally in dividends. 
But ir so doing, it increases the voting rights of the present 
Common A stock and decreases the voting rights of the present 
Common B stock. The plan also abolishes the liquidation 
rights incident to Common A stock, the preemptive rights of 
Common B stock, and the redemption provision incident to 
Common A stock, which is advantageous to Common B 

stock. 
489 The contention of defendant that the proposed plan 

is wise and desirable for future financing, in the opinion 
of experts, is not a legal reason for contravening the statute. 
The intervenors apparently have a different view of what is 
wise and desirable to be done with the property they claim 
to be their own, and are entitled to the protection of the 
statute. 

Neither am I impressed by the argument of defendant that 
liquidation rights are of no value because liquidation at the 
moment appears to be remote. It is still a right, and whether 
remote or not (and none of us can see into the future), it is 
also one that deserves protection. I see no necessity for going 
into the question of what would happen today in case of 
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liquidation, extensive arguments on which have been made 
based on book value and estimated value. The fact still re- 
mains that each share of present Common A stock, in case 
of liquidation, has a $75 preference, after which the assets 
are distributable in equal parts to holders of Common A and 
Common B shares, and this would be eliminated under the 
proposed plan with detrimental results. 

Nor do I see validity in the argument of defendant that the 
change in voting rights is of no consequence. Under the pro- 
posed plan, Common A shares would be increased to four votes 
instead of one, and Common B shares would be reduced to 
4/10 of a vote instead of one. Moreover, the non-American 
intervenors now permitted to buy any newly issued shares, 
under the proposed plan would be prevented from purchasing 
any of the more than 1,800,000 new Class B shares, because 
they are to be restricted as to ownership and transfer to 
American nationals. Furthermore, if defendant should sell 
any of the non-Interhandel shares vested in him—and he 
is considering such a sale, according to the proxy statement— 
they would likewise be converted into the new Class B re- 
stricted common shares unavailable for purchase by the non- 
American intervenors. The practical effect of this would be 
further to impair intervenors’ ability to protect. their voting 
position in the Corporation. 

| So far as preemptive rights are concerned, the present charter 
gives Common B shareholders the right to subscribe for addi- 
tionally authorized common stock, over the presently author- 
ized three million shares, at $1 per share. The defendant 
eontends that the preemptive rights are without value because 
the chances of any newly authorized Common B stock ever 
being issued at $1 per share “are remote.” The remoteness 
of a right would affect its value, but it is still one of the inci- 
dents of ownership. 
490 Nor can I follow the argument that because Common 
| A shares are not traded or listed on any stock exchange, 
the redemption right which is based on market price as shown 
by average quotations is illusory and without value. I can- 
not forecast that at a future date it will not be listed on a 
recognized stock exchange. 
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Lastly, I cannot read into Section 9 (2) of the Trading with 

the Enemy Act, which provides for retention and which defend- 
ant does not claim has been repealed, the power to do what is 
proposed by virtue of the provisions of Sections 5 (b) and 12 of 
the Act. If read as defendant contends, the “retention” pro- 
vision would be nullified in cases like the instant one, wherein 
defendant wishes to change, as he does here, the basic stock 
structure of the corporation whose stock he has vested. 
' It should further be borne in mind that im this ease the 
defendant has not planned to do as he proposes by reason of 
circumstances beyond his control, such as bankruptcy, perish- 
ability of the property vested, lack of control in putting the 
plan into effect. As above stated, the defendant here is in 
control of the Corporation. 

Under these circumstances, and balancing the equities, I 
reach the conclusion that an injunction should issue on behalf 
of the intervening plaintiffs against the defendant, as prayed. 
If counsel believe that further findings and conclusions of law 
are necessary in addition to those set forth herein, they will 
submit them on notice, along with a decree carrying the deci- 
sion herein into effect. I shall also hear counsel on the question 
of bond. 


(S) Davip A. Prnz, Judge. — 


Ocrossr 10, 1956. 
Filed October 29, 1956 
Transcript of hearing before Judge Pine, October 25, 1986 


283 * * ® * A 

The Court. Why not break it down to the stock- 
holders? If you sell any of the stockholders’ stock—— 

Mr. Schwartz. But Your Honor remembers there is this 
great difference of opinion- 
284 The Court. Between 15 and 85? 

Mr. Scxuwartz. Yes. Let us take it with 15. If 
there were only a 15 percent interest in these stockholders, let 
us say we had final judgment tomorrow and it was final to- 
morrow for 5 percent of the stock to these claimants, would it . 
not have been perfectly proper for us, during our administra- 
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tion, to cause General Aniline to issue, let’s say, 10 million > 
shares of stock, for proper purposes, and restrict all of them 
to ownership by Americans? because this would now be a 
company that was 85 percent, had been 85 percent owned by 
the Attorney General. The policy of the Trading With the » 
Enemy Act is that such matters shall be owned by Americans 
after they leave the Attorney General. We wouldn’t want to 
sell our stock and then have somebody else buy-it and resell 
it to a foreigner. We wouldn’t want these 10 million shares 
of stock issued during our administration to be sold to for- 
eigners, because it would swamp the American aspect of the.. 
stock, represented by our 85 percent. 

So if we owned 85 percent of the stock, by final judgment or 
by whatever, it would become perfectly clear that we could 
put restrictions on ownership on that stock and on any other 
stock to be issued by the company. 

The Courr. But that is the big “if.” The purpose of the 
injunction is to maintain the status quo until we find out 

who does own the stock and in what proportions and in 
285 what amounts. Isn’t that the purpose of my opinion? 

! Mr. ScHwarrz. I see Your Honor’s point. There 
is another area, though, the area that these findings speak 
indefinitely, and they speak generally and aside from this 
recapitalization. If this recapitalization is enjoined, it is per- _ 
fectly proper, because we chose to defend this recapitaliza- 
tion on the supposition that intervenors owned all that they 
say they own. That was a premise, an assumption. It is not 
necessarily so. There is an open conflict between the parties 
as to who owns 15 percent and who owns 85. percent. 

Our only purpose in this is that these findings should not 
later be used as an argument that that-issue—call it the 15-85. ; 
issue—was prejudged in these findings. 

The Court. I don’t see how you can get that out of my 
opinion. I didn’t intend that. I wasn’t prejudging anything. 
Stating it very generally, I was maintaining the status quo 
until we could find out. And I asked you, I think, what prog- ° 
ress you were making, and got an unfavorable answer. 

& + Se a * 





85 


491 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 4360-48 


Socrerse INTERNATIONALE Pour PaRTICcIPpATIONS INDUSTRIELLES 
ET COMMERCIALES, S. A., etc. (I. G. CHEMIE), PLAINTIFF 


Exic G. Kacrman, Ernest ATTENHOFER, ANNEMARIE RUTH 
KLINGLER, ET AL., INTERVENORS 


Vv. 


Hersert BRowNELL, JR., ATTORNEY GENERAL OF THE UNITED 
STATES, ET AL., DEFENDANTS 


Filed October 30, 1956 
Findings of fact and conclusions of law 


The above-entitled cause came on for hearing on October 
5 and 8, 1956, on three motions: 

(1) “Motion for Interim Restraining Order and for Injunc- 
tion”, filed September 25, 1956, by plaintiff-intervenors 
known as the Kaufman group. 

(2) “Motion for Preliminary Injunction”, filed September 
25, 1956, by plaintiff-intervenors known as the Attenhofer 


group. 

(3) “Motion for Preliminary Injunction”, filed September 
26, 1956, by plaintiff corporation. 

The cause was submitted on the aforesaid motions, the affi- 
davits, memoranda and exhibits filed in support and opposi- 
tion, and argument of counsel, and after due consideration 
thereof, and having filed the memorandum opinion of the 
Court, dated October 10, 1956, the Court finds and con- 

cludes: 
492 FINDINGS OF FACT 


(1) Plaintiff (herein called Interhandel) is a corporation 
organized under the laws of Switzerland which claims to be 
the owner of 455,624 shares of Common A stock and 2,050,000 
shares of Common B stock of General Aniline & Film Cor- 
poration (herein called GAF) which defendant’s predecessor 
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_ vested under the Trading With The Enemy Act (50 U.S. C. 
_ App. 1, et seq.). Plaintiff Corporation’s complaint was dis- 
missed with prejudice by the District Court. The record in 
this Court and in the United States Court of Appeals for the 
District of Columbia Circuit speaks for itself as to a Be: 
| ceedings which have occurred since then. 
(2) Plaintiff-interveners allege that they are stockholders 
_ of plaintiff-Interhandel, assert a non-enemy status, and seek a 
| proportionate share of the seized property under the authority 
| of Kaufman et al. v. Societe Internationale, etc., et al., 343 
U.S. 156. 
| (3) GAF has an authorized capital of 3,000,000 shares: of 
Common A stock and 3,000,000 shares of Common B stock. 
By reason of vesting orders numbers 5 and 907 defendant’s 
predecessor vested 455,624 shares of the GAF Common A stock 
and all of the outstanding GAF Common B stock (2,050,000 in- 
|nuraber) which Interhandel brought suit to recover. In ad- 
| dition, defendant’s predecessor acquired 65,085 shares of GAF 
Gommon A stock in exchange for all the stock of General 
| Dyestuff Corporation which he vested from others, and 
20,185 Common A shares of GAF vested from other sources 
‘and claimed to be enemy-owned, making a total of 540,694 
Common A shares of GAF. The remaining 51,848.1 out- 
standing shares of GAF Common A stock are held by the 
publie. There are 2,043.9 shares of GAF Common A stock 
| Se Ee 
rate treasury. 

(4) The Delaware Corporation Law and the present cer 
tificate of incorporation of GAF require that a majority of 
| the issued and outstanding stock of GAF vote in favor 
493. of any proposed amendment of the certificate of incor- 

poration for the same to be adopted. They further 
‘require that a majority of each class of stock of GAF vote in 
favor of any amendment which would affect. any of the rights 
of such class, for the same to be adopted. The vested stock 
held by defendant Brownell constitutes more than a majority 
of all and of each class of the stock of the Corporation ue 
and outstanding. 
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(5) Defendant Brownell is in a position to and in fact 
does control GAF. 

(6) In a notice and proxy statement dated September 21, 
1956, the Board of Directors of GAF proposed a plan to 
change the capital structure of the Corporation as follows: 


(a) To retire 2,043.9 Common A shares and 950,000 
Common B shares owned by the Corporation, and re- 
duce the capital of the Corporation by $1,001,097.50, 
being the amount of capital represented by the shares 
so retired; 

(b) To amend the certificate of incorporation to au- 
thorize 3,190,969 shares of new Class A common stock 
of the par value of $10 each, and 5,000,000 shares of 
new Class B common stock of the par value of $10 each. 
The shares of the new Class A common stock will be 
freely transferable, but the shares of the new Class 
B common stock will be restricted as to ownership and 
transfer to American nationals. In all other respects 
the shares will be identical. 

(c) To eliminate the present Common A shares and 
to reclassify each of the 592,742.1 Common A shares 
without par value, presently outstanding into four 
shares of new Class A common stock of the par value of 
$10 each; and to eliminate the present Common B 
shares and to reclassify each of the 2,050,000 Common B 
shares of the par value of $1.00 each, presently outstand- 
ing into 0 of a share of new Class A common stock of 
the par value of $10 each. 

(d) Upon reclassification there will be outstanding 
3,190,968.4 shares of Class A common stock, and 5,000,- 
000 authorized but unissued shares of new Class B com- 
mon stock, of which 3,190,969 will be reserved for the 
conversion on a share-for-share basis, of shares of the 
new Class A common stock, at the option of the holders 

_, thereof. 

~.(7) At present there are cumulative earnings retained in the 
business of $76,690,000. The dividend rights attaching to A 
and B stock are that each Common A share receives ten times 
the dividend paid on a Common B share. 

















88 


(8) The proposed plan, if carried out, would alter the rights 
_ and privileges pertaining to the vested stock and each class 
| thereof. It would enhance the rights now incident to Com- 
'mon A stock to the detriment of the Common B stock and 
_ would have, among others, the following effects: 


(a2) At present each share of Common A stock and 
each share of Common B stock is entitled to one vote. 
The proposed plan would increase the voting rights of 
the present Common A stock by giving each share four 
votes and would decrease the voting rights of the present 
Common B stock by limiting each share to %o of a 
vote. The present Common B individual and aggre- 
gate voting rights would be substantially reduced under 
the proposed plan. 

(b) Under the proposed recapitalization, the present 
class voting rights established by the certificate of in- 
corporation and the Corporation Law of the state of in- 
corporation, Delaware, would be eliminated in that the 
present Common A and Common B classes would be 
abolished. 

(c) Each share of present Common A stock has, in 
the event of liquidation, a $75 preference after which the 
assets are distributable in equal parts proportional to 
their holdings to holders of Common A and Common B 
shares. The proposed plan would abolish these liquida- 
tion rights with detrimental results. 

(d) At present Common B stock has the right to sub- 
scribe for additionally authorized Common B stock, over 
the presently authorized 3,000,000 shares, at $1.00 per 
share. The proposed plan would abolish this pre- 
emptive right. 

(e) At present, Common A shares may be redeemed 
at the option of GAF at market price as shown by 
average quotations on a recognized stock exchange and 
subject to certain other conditions set forth in the 
certificate of incorporation. The stock is not listed on 
8 recognized stock exchange. The proposed plan would 
abolish this redemption provision which is advanta- 
geous to the Common B stock. 
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(f) At present Common A shares may be exchange- 
able for or convertible into B stock on terms fixed by the 
Board of Directors. (Par. 4F, Certificate of Incorpora- 
tion). The proposed plan would abolish this provision. 

(g) A purpose of the plan is to enable GAF to en- 
gage in equity financing by the sale of all or part of 
the approximately 1,800,000 new Class B common 
stock not reserved for conversion. Thus the non- 
American claimants now permitted to buy any newly 
issued shares would be prevented from purchasing any 
of the unreserved Class B shares, because they are to 
be restricted as to ownership and transfer to American 
nationals. Furthermore, if defendant should sell any 
of the shares not involved in this action, these shares 
would likewise be converted into the new Class B re- 
stricted common shares unavailable for purchase by 
the non-American claimants. The practical effect would 
be further to impair claimants ability to protect their 
voting position in GAF. 

(9) The proposed amendment to the certificate of incor- 
poration has been approved and authorized by the Director, 
Office of Alien Property, who is the Assistant Attorney General 
in charge of all Alien Property matters. The defendant 
Brownell intends to vote in favor of the proposed plan of 
reclassification. 

(10) Defendant Brownell is considering sale of certain 
shares vested in him. 

(11) The proposed plan would cause irreparable injury to the 
intervening petitioners. 


CONCLUSIONS OF LAW 
(1) This Court has jurisdiction of this case and of the parties 


' herein. 


(2) In view of the claims of the intervenors this Court need 

not determine whether plaintiff-Interhandel has standing to 
seek an injunction in the present posture of the case. 

497 (3) Defendant Brownell is. under a duty, once suit is 

instituted under Section 9 (a) of the Trading With The 

Enemy Act seeking the return of vested property, to retain the 
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vested property. The statutory duty to retain carries with it 
an obligation to preserve the integrity of the vested property. 
., (4) Under the proposed plan the vested property would not 
be retained nor would its integrity be preserved as required. 
The proposed plan would substitute one property right for 
@ different property right and would substantially alter the 
rights and privileges pertaining to the vested stock in such a 
manner as to impair valuable rights and modify the present 
nature and character of the stock. It would cause irreparable 
injury to the intervenors. 

(5) The effectuation of the proposed recapitalization by de- 
fendant Brownell is prohibited by and would violate Section 
9 (2) of the Trading With The Enemy Act. 

_(6) The intervening plaintiffs are entitled to an injunction 
against defendant Brownell. 

Dated: October 29, 1956. 


(S) Davm A. Prxz, Judge. 


498 In THe Unrrep Srares Disrricr Court FoR THE 
District or CoLUMBIA 


Civil Action No. 4360-48 


Soctere INTERNATIONALE Pour ParvicrPaTions INDUSTRIELLES 
er Commercutss, S. A., rc. (I. G. CHemm), PLAINTIFF 


Eric G. Kavrman, Ernest ATTENHOFER, ANNEMARIE Rora 
| KLINGLER, ET AL., INTERVENORS 
v. 


Hersert BRowNELL Jr., ATTORNEY GENERAL OF THE UNITED 
STaTEs ET AL., DEFENDANTS 


Filed October 30, 1956 
Order 


This cause came on for hearing on the motions of the Atten- 
hofer and Kaufman intervenor groups for injunctions restrain- 
ing defendant Herbert Brownell, Jr. and his agents from voting 
for or otherwise proceeding with a proposed plan of recapi- 
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talization of the stock of the General Aniline & Film Corpora- 
tion, which plan is described in a notice of special meeting of 
stockholders of that Corporation, dated September 21, 1956, 
and the proxy statement attached thereto. The Court having 
considered the aforesaid motions and the affidavits, exhibits, 
legal memoranda and argument of counsel in support thereof 
and in opposition thereto, has filed a memorandum opinion, 
dated October 10, 1956, as well as findings of fact and con- 
clusions of law, dated the 29th day of October, 1956. As 
appears more fully from the aforesaid memorandum opinion, 
findings of fact and conclusions of law, the Court has concluded 
that the effectuation of the aforesaid proposed plan in favor 
of which defendant Brownell intends to vote, would violate 
Section 9 (a) of the Trading With the Enemy Act and do 
substantial and irreparable injury to the rights of the inter- 
venors and that therefore the intervenors are entitled to an 
injunction against defendant as set forth herein, and the de- 

fendant Brownell having waived bond, therefore, it is 
499 this 29th day of October 1956, Ordered, that defendant 

Herbert Brownell, Jr., his officers, agents, servants, em- 
ployees, and attorneys, including the Director, Office of Alien 
Property, and his subordinates, and all other persons in active 
concert or participation with him or them who receive actual 
notice of this Order be, and they hereby are, enjoined. 

(a) From voting in person or by proxy, at a special 
meeting of stockholders of General Aniline & Film Cor- 
poration originally called for October 4, 1956, or at any 
adjournment or postponement of such meeting or any 
other meeting of the stockholders of said Corporation 
hereafter held, 455,624 Common A or 2,050,000 Com- 
mon B shares of said Corporation previously vested by 
defendant’s predecessors under Vesting Orders No. 5 
and No. 907 (dated April 30, 1942, and February 15, 
1943) and presently in the possession, custody or con- 
trol of defendant and his aforesaid agents, in favor of 
the plan of recapitalization of the capital stock of the 
General Aniline & Film Corporation described in the 
notice of special meeting of stockholders of said Cor- 
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* poration, dated September 21, 1956, and the proxy state- 
ment attached to said notice, and 
(b) From otherwise proceeding with or ates any 
steps to effectuate the aforesaid plan. 

This order shall remain in effeet until such time as any final 
judgment or decree which shall be entered in favor of the claim- 
ants herein shall be fully satisfied or until final judgment or 
decree: shall be: entered against the claimants herein, or suit 
otherwise terminated. 


(S). Davw.A. Prxz, Sedge 


Seen: 
(S) Davm Scowartz, ? 
Attorney for Defendant, Herbert Brownell, Jr. 


463 Filed October 30, 1956 
D-63—-4 
— OS: ew 
SEPTEMBER 20, 1956. 
eS ANILINE & Frum CorPoraTIon, 
230 Park Avenue, 
New York 17, N.Y. 


Attention: General Hilldring 


|GENTLEMEN: Reference is made to your letter of September 
19, 1956, transmitting a proposed amendment to the Certificate 
of Incorporation of General Aniline & Film Corporation which 
includes certain provisions designed to comply with Special 
Order No. 34, dated September 14, 1956, issued by the Office 
of Alien Property. 

‘I have determined that the provisions of Paragraphs 3 
through 9 of Article FIFTH of the proposed amendment to the 
Certificate of Incorporation are in accord with the purposes of 
Section 505.10 of the Regulations of the Office of Alien Property 
and of said Special Order. Accordingly, the proposed amend- 
ment, in the form enclosed with your letter, is hereby approved. 
This approval includes, specifically, authorization for the crea- 
tion and issuance of the Class A Common Stock, unrestricted as 
to ownership and transferability, and the Class B Common 
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Stock, restricted to American nationals, as provided in said 
amendment. 
Sincerely yours, 
For the Attorney General: 
(Signed) Dallas S. Townsend, 
Datxias S. TOWNSEND, 

Assistant Attorney General, 
Director, Office of Alien Property. 
ec: Mr. Allison Choate, 





Winthrop, Stimson, Putnam and Rogers 
40 Wall Street, 
New York 5, N. Y. 
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I 
QUESTION PRESENTED 


The Attorney General, as Alien Property Custodian, 
holds most of the outstanding Common A and Common B 
share capital stock of General Aniline & Film Corpora- 
tion. The suit of a Swiss holding company for return hav- 
ing been dismissed, the only claims still pending are those 
of appellees, 15 percent minority stockholders in the 
Swiss company, who under Kaufman v. Societe Interna- 
ttonale, 343 U.S. 156 (1952), seek their proportionate 
share in the vested stock. As a necessary means for 
financing needed expansion, experts have recommended 
a fair plan of recapitalization under which the compli- 
cated capital structure of General Aniline & Film would 
be simplified, the stockholders’ present participation in 
the earnings of the company would be preserved, and 
only minor changes in incidental rights of the stock would 
occur. The question presented is whether under Section 
9(a) of the Trading with the Enemy Act appellees can 


enjoin the Attorney General from voting for the proposed 
recapitalization. 
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INDEX 


Jurisdictional Statement 2... ennnnnennnnnenennncennncencecenceeeee 
Statementof- the Case EE RE 
Statute Involved 


Summary of Argument: ue 
Argument 
I. The proposed recapitalization was valid under Dela- 
ware law; and the Court’s ruling that the plan would 
impair allegedly valuable rights was erroneous, par- 
ticularly since appellees represent a minority inter- 
est of only 15 percent and the GAF board may law- 
fully cause a greater impairment of the value of 
those rights without a vote of the Attorney General. 
a. Under Delaware law the proposed plan of re- 
capitalization was valid and it would have been 
proper for the Attorney General to vote for 
the plan 
. The District Court’s conclusion that the re- 
capitalization would impair valuable rights 
was erroneous 
. The effects of the proposed recapitalization, 
particularly relied upon by the District Court 
as a basis for the injunction, could have been 
accomplished by other lawful actions of the 
corporation without a vote of the Attorney 
General 
. The District Court erred in holding that by voting 
for the proposed plan of recapitalization the Attor- 
ney General would violate his duty under Section 
9(a) of the Trading with the Enemy Act to “retain” 
vested property 
a. A vote for the recapitalization is a “retention” 
within the meaning of Section 9(a), and the 
retention required by that Section does not 
diminish the Custodian’s powers of adminis- 
tration elsewhere granted 
. The Custodian’s power, under Sections 5(b) 
and 12, to administer vested property continues 
during a suit, in the interest of the property 
and of the United States 
c. A vote of the Attorney General for the proposed 
plan of recapitalization would be a lawful act 
Of administration 2.0... ecececeereceeeeennnnene a 
d. In any event, appellees who cannot recover more 
than 15 percent of the GAF stock held by the 
Attorney General have no standing to question 
the legality of the vote of the Attorney Gen- 
eral for the proposed recapitalization 
Concise aR ORG Selene 
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ET AL., APPELLANTS 


v. 


Eric G. Kavrman, Ernest ATTENHOFER, ET AL, AND 
Socrere InrTerNaTIonaLE Pour Parricrpations [npustri- 
ELLES ET CoMMERCIALES, S.A., ETC., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the District Court, 
October 30, 1956, enjoining the appellant Attorney Gen- 
eral from voting stock in General Aniline & Film Corpo- 
ration, held by him in his capacity as successor to the 
Alien Property Custodian, in favor of a proposed recap- 
italization of the company. Notice of this appeal was 
filed on December 26, 1956. 

The jurisdiction of this Court is invoked by virtue of 
Section 1292 of Title 28, U.S. Code. Pursuant to orders 
of this Court, dated March 4, April 1, and May 1, 1957, 
the time for filing appellants’ brief was extended to and 
including June 12, 1957. 
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STATEMENT OF THE CASE 


This is an appeal from an order granting a preliminary 
injunction to certain intervenors in the suit of Societe 
Internationale v. Brownell, enjoining the Attorney Gen- 
eral from voting in favor of a recapitalization of General 
Aniline & Film Corporation of Delaware (hereinafter 
called ‘“‘GAF’’). The Attorney General holds some 93% 
of the stock of that company in his capacity as successor 
to the Alien Property Custodian. The stock was vested 
by the Government under the Trading with the Enemy 
Act, as amended (40 Stat. 411, as amended, 50 U.S.C. 
App. Sec. 1, e¢ seg.), by Vesting Orders? reciting that 
it, was the property of foreign nationals or owned by or 
held for I.G. Farbenindustrie A.G. of Germany. 

In 1948, Societe Internationale (I.G. Chemie), a Swiss 
holding company, filec suit against the Attorney General 
to recover the GAF stock. This Court affirmed the dis- 
missal of that suit by the District Court.2 However, pur- 
suant to the Supreme Court’s decision in Kaufman v. 
Societe Internationale, 343 U.S. 156 (1952), stockholders 
of I.G. Chemie were permitted to intervene in the action 
to assert their claims to a proportionate share of the 
assets vested from I.G. Chemie, and their claims are not 
affected by the dismissal of I.G. Chemie’s complaint. 96 
U.S. App. D.C. at 235, 225 F. 2d at 535. Appellees are 
some 1700 stockholders of I.G. Chemie who intervened 
under the Kaufman decision. They represent only 15. 
439 percent of the stockholdings in I.G. Chemie.? 


1 Vesting Orders Nos. 5 and 907 (April 30, 1942, 7 Fed. Reg. 
3148; February 15, 1943, 8 Fed. Reg. 2453). 


2 Societe Internationale v. Brownell, 96 U.S. App. D. C. 282, 
225 F. 2d 532 (1955), cert. denied 350 U.S. 957, and the decision 
of this Court, April 11, 1957, — U.S. App. D.C. —, — F. 2d — 
(Nos. 13460 and 13527), affirming the action of the District Court 
in entering an order upon the mandate and ruling that the com- 
plaint of I.G. Chemie shall stand dismissed. 


: 3 Finding of Fact by the District Court, made March 15, 1957, 
in a separate injunction proceeding in which the present appellees 
unsuccessfully sought to enjoin the Attorney General from selling 
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On September 21, 1956, General Aniline & Film Corpo- 
ration notified its stockholders that a special meeting 
would be held on October 4, 1956 for the purpose of 
voting as an amendment to the certificate of incorpora- 
tion a plan for recapitalization of its unduly complicated 
capital structure. J.A. 9-il. The corporation is now 
authorized to issue 3,000,000 shares of Common A and 
3,000,000 shares of Common B stock, of which 592,742.1 
Common A and 2,050,000 Common B shares are outstand- 
ing. The Attorney General holds 540,894 Common A 
shares * and all of the Common B stock. J.A. 12-3, 44. 

As presently capitalized, both the Common A and the 
Common B stock have equal voting rights; for each $1.00 
of dividends paid on the Common A shares dividends of 
ten cents are paid on the Common B shares; each share 
of Common A stock is entitled to a $75 preference on 
liquidation, after which the remaining assets are distrib- 
utable in equal parts, per share, to the holders of the 
outstanding Common A and Common B stock; neither the 
Common A nor the Common B stock may be increased 
without a corresponding authorization of increase of 
the other; in the event of the increase of the authorized 
amount of Common B shares, each shareholder of Com- 
mon B shares has a preemptive right to acquire a pro- 
portionate number of additional shares authorized to 
be issued, at $1.00 per share, but the holders of neither 
Common A nor Common B shares have any preemptive 
rights to subscribe for additional issues of Common A 
shares; Common A shares may be redeemed at market 
price, as shown by average quotations on any recognized 
stock exchange during the thirty days preceding the call; 
and, finally, it is provided that the vote of 51 percent of 


7 percent of the vested GAF stock. See Joint Appendix, p. 274, 
in consolidated appeals Nos. 138822 and 13828, now under advise- 
ment by this Court following oral argument on May 21, 1957. 


*Of that amount, 455,624 shares were claimed by I.G. Chemie, 
while 85,270 shares were acquired from sources other than Chemie 


and are not involved in the suit of Societe Internationale v. 
Brownell. J.A. 80, 86. 
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all of the shares, entitled to vote, shall be sufficient for 
any amendment of the certificate of incorporation, any 
increase or decrease of capitalization, or for any other 
corporate action, except that no change affecting the 
Common A shares may be made against the vote of 25 
percent of the outstanding Common A shares. J.A. 12-6, 
39-42. 

Under the proposed plan of recapitalization, 2,043.9 

ommon A shares and 950,000 Common B shares, all 
now held in the treasury of the corporation, would be 
retired. The certificate of incorporation would be amend- 
ed to authorize the issuance of 3,190,969 shares of new 
Class A stock and 5,000,000 shares of new Class B stock. 
The entire authorized issue of 3,190,969 shares of new 
Class A stock would be exchanged for all of the now 
outstanding Common A and Common B shares, at the 
rate of four Common A shares for one new A share and 
of four-tenths of a present B for one new A share. The 
shares of new Class A would be convertible, on a share- 
for-share basis, into new Class B shares. 1,809,031 new B 
shares ( 9,000,000—3,190,969) would be available for sale 
in order to obtain funds for future financing of the cor- 
poration. J.A. 10, 46-7, 87. 

The new Class A stock would be freely transferable, 
but the entire 5,000,000 shares of new Class B stock 
would be restricted as to ownership and transfer to Amer- 
ican nationals only.’ Both classes of the new stock would 
have equal voting rights, one vote to each share; each 
would share equally in dividends and distributions upon 
dissolution or liquidation ;-and there would be no pre- 
emptive rights attached to either class of stock. J.A. 
14-6, 46-51, 88-9, : 


bility to, American nationals. 8 
506.13. 
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The proposed plan was recommended to the GAF man- 
agement by Ebasco Services, a prominent firm of business 
consultants and management engineers. J.A. 46, 65, 546. 
The proposed plan was designed to simplify GAF’s capi- 
tal structure, facilitate badly needed equity financing and 
open the way for eventual listing on a stock exchange. 
J.A. 53, 68. The plan would benefit the stockholders by 
increasing GAF’s future earning potentiality and by im- 
proving the marketability of its stock. The corporation 
is engaged in the production of chemicals, dyestuffs and 
photographic products. Evidence adduced in the District 
Court showed that in those fields progress and expansion 
are essential and that the board of directors of GAF con- 
siders it necessary to expand in order to meet the chal- 
lenges of the industry; that the competition is extremely 
keen in those fields; and that a company must advance 
with the times or fall aside and allow other organizations 
to capture its markets. It was also shown that the pres- 
ent borrowing capacity of GAF is insufficient to satisfy 
the cash requirements for its expansion plans; that, be- 
cause of its peculiar features, the presently authorized 
but unissued stock of GAF has limited marketability; and 
that therefore the corporation proposed the recapitali- 
zation with its new stock issue which would facilitate 
marketability and produce the necessary funds. J.A. 
43-6, 51-3, 68, 70. On the recommendation of Ebasco that 
the plan was sound, that it was fair and equitable as 
concerns the rights of stockholders, and that it was 
advantageous for the corporation, the Attorney General 
approved the plan and planned to vote for its adoption 
at the special meeting to be held on October 4, 1956. 
J.A. 546, 67-71, 92, 89. Following the exchange of his 
present A and B shares into new Class A stock, the 
Attorney General would convert the new A stock into 
new B stock. J.A. 9, 14, 89. 

Appellees, who are the so-called Kaufman and Atten- 
hofer stockholder groups of I.G. Chemie, moved to en- 
join the Attorney General from voting the Chemie-claimed 
GAF stock in favor of the plan (J.A. 3, 24), contending 
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that the recapitalization would violate the Attorney Gen- 
eral’s duty under Section 9(a) of the Trading with the 
Enemy Act to retain vested property.® 

The District Court, per Judge Pine, granted the in- 
tervenors’ motions for preliminary injunctions. J.A. 77- 
83. The Court ruled that the proposed plan would vio- 
late the statute because it ‘‘would enhance the rights 
now incident to Common A stock to the detriment of the 
Common B stock.’? J.A. 81. Specifically, the Court found 
that the plan would increase the voting rights of the 
Common A stock and decrease the voting rights of the 
Common B stock; and that it would abolish the liquida- 
tion rights incident to the Common A stock, the preemp- 
tive rights of Common B stock, and the redemption pro- 
vision incident to the Common A stock. The Court was 
also of the view that the inability of the non-American 
intervenors to purchase any of the newly authorized re- 
stricted Class B stock would impair their ability to 
protect their voting position in GAF. J.A. 82, 88-9. An 
order granting the desired injunction was filed on Octo- 
ber 30, 1956. J.A. 90-2. 


STATUTE INVOLVED 


The relevant portions of the Trading with the Enemy 
Act are set out in the Appendix, p. 30, infra. 


STATEMENT OF POINTS 


1. The Court below misconstrued Section 9(a) of the 
Trading with the Enemy Act, by failing to recognize that, 
though a suit for return of property is pending, the duty 
of the Attorney General to administer and manage vested 
property under Sections 5(b) and 12 of the Act continues. 

2. As the plan for recapitalization of GAF, recom- 
mended by independent experts, was a fair plan, preserv- 
ing the ratio of participation by the two classes of stock 
in the company’s earnings, the District Court erred in 


® Section 9(a) is set forth in the Appendix, p. 32, infra. 
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failing to hold that a vote by the Attorney General for 
the plan would have been a proper act of administration 
of the vested stock. 

3. The District Court erred in attaching undue sig- 
nificance to changes in minor, incidental rights of the 
stockholders which would be caused by the recapitaliza- 
tion rather than weighing the recapitalization as a whole. 

4. The District Court erred in failing to recognize that 
appellees, representing only 15 percent of I.G. Chemie’s 
capitalization, can recover under Kaufman v. Societe In- 
ternationale, 343 U.S. 156 (1952), only a maximum of 15 
percent of the vested GAF stock originally claimed by 
Chemie. 

5. The District Court erred in failing to recognize 
that, since both A and B common capital stock of GAF 
had been vested from Chemie, appellees would recover 
both A and B shares. 

6. By failing to recognize the facts stated swpra under 
4 and 5, the District Court applied a legally erroneous 
yardstick in measuring the detriment which would alleg- 
edly be inflicted by the recapitalization upon the inci- 
dental rights of the B stockholders. 

7. The District Court erred in holding that by voting 
his stock for the proposed recapitalization the Attorney 
General would violate his duty of retention under Sec- 
tion 9(a) of the Act. 

8. The District Court erred in failing to recognize 
that, in any event, appellees who can become only minor- 
ity stockholders of GAF have no standing to enjoin the 
Attorney General from voting for the recapitalization 
with respect to the vested GAF stock which appellees 
‘can never recover. 

9. The District Court erred in enjoining the Attorney 
General from voting his GAF stock in favor of the pro- 
posed recapitalization. 


SUMMARY OF ARGUMENT 


The Attorney General, as successor to the Alien Prop- 
erty Custodian, holds the large majority of both the A 
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and the B common capital stock of General Aniline & 
Film Corporation, a Delaware corporation. A suit by 
I. G. Chemie, a Swiss holding company, for the return 
of most of that stock has been finally dismissed. Societe 
Internationale v. Brownell, 96 U.S. App. D.C. 232, 225 
F’, 2d 532 (1955) ; opinion of this Court in Nos. 13460 and 
13527, April 11, 1957. But there are still pending the 
intervention suits of appellees, stockholders of Chemie, 
who under the Supreme Court’s decision in Kaufman v. 
Societe Internationale, 343 U.S. 156 (1952), are entitled 
to their proportionate share of the GAF stock vested 
from Chemie. Appellees represent only 15.439 percent 
of Chemie’s capitalization and their maximum claim there- 
fore is limited to 15.439 percent of the Chemie-claimed 
GAF' stock. 

_At present GAF has a very involved capital structure, 
consisting of both A and B shares. It is a ‘large corpo- 
ration operating in the chemical and photographic fields 
where expansion is necessary in order to keep up with 
the competition. The company must borrow money, but 
because of its awkward capital structure the stock of 
the company is not traded on any stock exchange. Ac- 
cordingly, the authorized, but unissued, A stock is not 
marketable on favorable terms. 

On the advice of independent, competent financial ad- 
visers the board of directors has recommended adoption 
of a plan of recapitalization, and the Attorney General 
has stated his intention to vote for the plan. Uncon- 
tested evidence before the District Court demonstrated 
the fairness of the plan which is designed to simplify 
GAF’s capital structure and to improve the marketability 
of its stock by making it possible to list the stock on a 
stock exchange. 

There are various differences between the presently out- 
standing classes of stock; in particular, the A stock is 
entitled to dividends, as against the B shares, at a ratio 
of 10:1. That ratio would be preserved by the recapitali- 
zation and the only changes would be in the equalization 
of the A and B shares with respect to certain minor, 
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incidental rights (a liquidation preference of the A shares, 
a preemptive right of the B shares, and a right of the 
company to redeem the A shares at market price). 

Section 9(a) of the Trading with the Enemy Act only 
requires the Custodian to retain vested property while a 
suit pends for return. But the proposed recapitaliza- 
tion, which is fair and preserves the important right of 
the stockholder to dividends, is a retention of the vested 
property and is not in violation of Section 9(a). A vote 
of the Attorney General for the proposed recapitalization, 
which is valid under Delaware law, is a lawful act of 
administering the vested stock. While the Attorney Gen- 
eral’s power to dispose of vested property ceases when 
suit is filed, the power remains to administer the prop- 
erty, as provided in other sections of the Act, especially 
Sections 5(b) and 12. Section 9(a) must be read in its 
proper context, with due regard to the continuing stat- 
utory duty of the Attorney General to administer vested 
property. 

A change in minor, incidental rights of the A and B 
shares does not determine whether there is a retention 
under Section 9(a). Rather, the recapitalization plan 
must be considered as a whole. In any recapitalization 
of a company having more than one class of stock there 
are certain changes in the comparative rights of each 
class. The present recapitalization preserves unchanged 
the essential rights to dividends. In accordance with es- 
tablished principles, independent experts have found this 
to be the most important right to be protected on the 
recapitalization. The plan is equitable and essential for 
the future development of the company. 

It is immaterial whether a B shareholder would suffer 
a detriment to the benefit of an A shareholder. Under 
Kaufman v. Societe Internationale, supra, appellees would 
simultaneously recover their proportionate share of both 
the A and B common stock, and, therefore, any impair- 
ment of their rights in the B stock would in a large 
measure be offset by the benefit to be conferred upon 
the A stock. While there will be some changes in the 
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rights of the GAF stockholders as a whole as a result 
of the recapitalization, any possible injury to appellees 
will be greatly reduced because appellees at most can 
recover only a 15 percent minority interest in GAF. For 
this reason, too, appellees cannot challenge the legality 
of the recapitalization under Section 9(a). Lawful ac- 
tion of the board of directors, without any vote of the 
stockholders, could have caused‘ much greater detriment 
to the incidental rights of the stockholders than would 
be brought about by the recapitalization. 

Even if voting stock in litigation in favor of the re- 
capitalization were a violation of the duty of retention 
under Section 9(a), appellees would still have no right 
or standing to enjoin the Attorney General. They have 
a maximum interest of only 15 percent in the capital stock 
of GAF and the proposed recapitalization could be adopt- 
ed though the Attorney General were to cast a negative 
vote with respect to the stock appellees can possibly 
recover. Appellees cannot enjoin the Attorney General 
from voting stock in which they have no interest and 
which they cannot recover under any circumstances. 


ARGUMENT 


As a consequence of the vesting orders the Attorney 
General has title to the GAF shares. Societe Interna- 
tionale v. Brownell, — U.S. App. D.C. —, — F. 24 — 
(C.A. Nos. 13460 and 13527, April 11, 1957) ; Commercial 
Trust Co. v. Miller, 262 U.S. 51, 56; Cummings v. Deutsche 
Bank, 300 U.S. 115, 120. He also has the duty to ‘‘ad- 
minister’’ the property, and that duty continues even 
after a Section 9(a) suit for return has been filed. Sec- 
tions 5(b) and 12. Appendix, pp. 30, 33, infra. The effect 
of the District Court’s decision was to impose a rigid 
and mechanical limitation. But vested shares of stock 
im a going corporation are not a static form of prop- 
erty, and in considering what is proper ‘‘administration” 
we must look to the law of the state of incorporation, 
Delaware. Under that law a vote for the proposed plan 
of recapitalization would have been legal and proper. 
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The obligation imposed by Section 9(a) is that the de- 
fendant ‘‘retain’’ the property, and a court of equity 
should not interpret that obligation so as to paralyze 
the statutory obligation to ‘‘administer.’’ 


I 


The proposed recapitalization was valid under Dela- 
ware law; and the Court’s ruling that the plan would 
impair allegedly valuable rights was erroneous, par- 
ticularly since appellees represent a minority interest 
of only 15 percent and the GAF board may lawfully 
cause a greater impairment of the value of those rights 
without a vote of the Attorney General. 


a. Under Delaware law the proposed plan of re- 
capitalization was valid and it would have been 
proper for the Attorney General to vote for the 
plan. 


Since GAF was incorporated in Delaware, any amend- 
ment of its certificate is governed by Delaware law. 8 
Fletcher, Cyclopedia of Corporations, (Perm. Ed.) See. 
4188, p. 720. Cf. Rogers v. Guaranty Trust Co., 288 U.S. 
123 (1932); Bouree v. Trust Francais Etc., Franco-Wyo- 
ming Oil Co., 14 Del. Ch. 332, 127 A. 56 (1924). The 
General Corporation Law of Delaware facilitates amend- 
ments of certificates of incorporation and allows the 
adjustment of rights and preferences. Delaware law 
(General Corporation Law, Sec. 26) permits any corpo- 
ration to amend its certificate of incorporation by: 


‘“inereasing or decreasing its authorized capital stock 
or reclassifying the same, by changing the number, 
par value, designations, preferences, or relative, par- 
ticipating, optional, or other special rights of the 
shares, or the qualifications, limitations or restrictions 
of such rights, or by changing shares with par value 
into shares without par value, or shares without par 
value into shares with par value either with or with- 
out increasing or decreasing the number of shares.”’ 
(Del. Code Ann., Title 8, Sec. 242(a)(3)) 


Both under GAF’s certificate of incorporation and 
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under Delaware law, an affirmative vote of only the sim- 
ple majority of the stock is needed, and when a plan of 
recapitalization adversely affects a particular class of 
stock, an affirmative vote of the majority of the holders 
of that class is needed. Del. Code Ann., Title 8, Sec. 
242(d)(1); J.A. 42, 86. In addition, since the recapitali- 
zation involves the A stock, it can, under GAF’s certifi- 
eate of incorporation, not be adopted against the adverse 
vote of 25 percent of the holders of the A shares. Appellees 
represent only 15.439 percent of Chemie’s capitalization 
and their recovery therefore is limited to 15.439 percent 
of the total assets vested from Chemie,” t.e. 15.439 per- 
cent of the 2,050,000 B shares (all of the outstanding B 
shares) and of the 455,624 A shares (76.9 percent of the 
392,742.1 A shares outstanding). Clearly, all the require- 
ments of Delaware law and GAF’s certificate of incorpo- 
ration are easily met if the Attorney General casts his 
vote in favor of the plan of recapitalization, though he 
were to abstain from casting any vote (or even cast a 
negative vote) for that portion of the vested GAF shares 
which can possibly be recovered by appellees, z.e. if he 
were not to vote (or even vote negatively) 15 percent 
of the outstanding B shares and 11.8 percent (15 percent 
of 76.9 percent) of the outstanding A shares. 

‘ According to the independent financial experts the pro- 
posed recapitalization is not only desirable, but is also 
an essential means of obtaining new capital. J.A. 45-6, 
53, 65-8, 54-6. It is clear that the Delaware courts would 
sustain the plan against the objections of minority stock- 
holders. In interpreting the statute (Delaware General 
Corporation Law, Sec. 26, supra, p. 11), the courts have 
shown greater interest in the overall beneficial effects of 


* Finding of Fact of the District Court, March 15, 1957, Joint 
Appendix, p. 274, in consolidated appeals Nos. 18822 and 18823. 
Though appellants did not in the Court below rely on that limi- 
tation of appellees’ rights but rather emphasized the general fair- 
ness of the plan of recapitalization and the legality, under Section 
9(2), of the Attorney General’s vote for the plan, appellants 
brought the limitation of appellees’ rights to the attention of the 
District Court both in their brief and in oral argument. J.A. 83-4. 
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a plan of recapitalization than in minor changes or losses 
of incidental rights of the capital stock. There is a pre- 
sumption that such a plan is fair if it is proposed by the 
directors and approved by a majority of the stockholders, 
and equitable relief will be granted only when the plan is 
so unfair as to shock the conscience of the court and to 
amount to fraud. Hottenstein v. York Ice Machinery 
Co., 45 F. Supp. 436, 438 (D.C. Del., 1942), aff’d 136 F. 
2d 944 (C.A. 3, 1943); Bailey v. Tubize Rayon Corp., 56 
F. Supp. 418 (D.C. Del., 1944). In particular, recapitali- 
zation plans have been approved even though one class 
of stock was thereby deprived of a preference upon liqui- 
dation (Goldman v. Postal Telegraph, 52 F. Supp. 763 
(D.C. Del., 1943)), the courts being more concerned with 
the continuing operation of the corporation and the bene- 
fits to be derived by the stockholders therefrom than with 
the ‘‘liquidation’’ rights in a going corporation. Barley 
v. Tubtze Rayon Corp., supra. See also, upholding the 
loss of preferred liquidation rights, Morris v. American 
Public Utiuitves Co., 14 Del. Ch. 136, 122 A. 696 (1923); 
and Shanik v. White Sewing Machine Corp., 25 Del. Ch. 
154, 15 A. 2d 169 (1940), 25 Del. Ch. 371, aff'd 19 A. 2d | 
831 (1941). Similarly, certain of the other factors re- 
lied on by the District Court, such as the decrease of 
voting and the loss of preemptive rights (J.A. 81), have 
been specifically held to be lawful over the objections of 
minority stockholders. Morris v. American Public Util- 
aties Co., supra (loss of voting rights and other prefer- 
ances); Aldridge v. Franco Wyoming Co., 24 Del. Ch. 
126, 7 A. 2d 753 (1939), aff’d 24 Del. Ch. 349, 14 A. 2d 


8 Vested rights of which minority stockholders cannot, over their 
objection, : be deprived by an amendment to the certificate of in- 
corporation were found only in cases where accumulated divi- 
dends had accrued but had remained unpaid. Keller v. Wilson & 
Co., 21 Del. Ch. 391, 190 A. 115 (1936) ; Consolidated Film Indus- 
tries V. Johnson, 22 Del. Ch. 407, 197 A. 489 (1987). Hottenstein 
v. York Ice Machinery Co., supra, suggests that even a cancella- 
tion of accumulated unpaid dividends is proper if adequate com- 
pensation is given. 

Of course, the present situation does not involve any depriva- 
tion of accumulated, or in fact any, dividend rights. 
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380 (1940) (change of voting rights); Topkis v. Delaware 
Hardware Co., 23 Del. Ch. 125, 2 A. 2d 114 (1938) (tak- 
ing voting rights from one class of stock and giving them 
to another class); Gottlieb v. Heyden Chemical Corp., 83 
A. 2d 595 (Del. Ch., 1951) (destruction of certain pre- 
emptive rights). 

_As previously mentioned, the proposed recapitalization 
maintains the stockholders’ present participation in earn- 
ings and dividends in accordance with the recommenda- 
tion of independent financial experts who stressed the 
right to dividends as the prevailing factor determining 
the fairness of a recapitalization. J.A. 45-6, 54-6, 68-71. 
This is m conformity with the Delaware law governing 
here (Bailey v. Tubize Rayon Corp., swpra) and accords 
with the general law on the subject. The Securities and 
Exchange Commission has consistently discarded charter 
hquidation provisions as the measure of stockholders’ 
rights am reorganizations and in lieu thereof has empha- 
sized the right to dividends. In its findings and opinion 
in connection with proceedings under the Public Utility 
Holding Company Act of 1935, the Commission stated: 


«*. . - we have consistently held, with judicial sanc- 
tion, that charter liquidation provisions are not the 
measures of stockholders’ rights in liquidations and 
reorganizations compelled by the Act. It is not the 
promise that a charter made to a stockholder but the 
current worth of that promise that governs. Schwa- 
backer v. United States, 334 U.S. 182, 199 (1948). 
Thus, the entire bundle of rights surrendered by a 
security holder under a plan must be viewed as 
though in a continuing enterprise, with primary em- 
phasis being placed upon immediate operative rights 
such as rights to earnings and dividends as against 
rights which otherwise might never be operative and 
in any event would arise only by voluntary action of 
stockholders or, involuntarily, through action of cred- 
itors.’? (Underscoring added) (Public Utility Hold- 
ing Company Act of 1935; Release No. 9359-A) 


Accordingly, we submit that it was error on the part 
of the District Court in considering the alleged loss of 
liquidation rights, preemptive rights, and redemption 
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rights *® to look separately at each of the stockholders’ 
“‘rights”’ isolated from its place as a part of the ‘‘bundle 
of rights’’. The Court should have weighed the relative 
mghts of the stockholders on the basis of a going busi- 
mess and not as though a liquidation were about to take 
place. Every recapitalization involving more than one 
class of capital stock necessarily requires some changes 
in the existing rights and preferences of the respective 
stock. As the Delaware cases show (supra, pp. 13-14), 
the Court should have recognized that the important 
factors are the stockholders’ rights to dividends and the 
prospect of sharing in increased future earnings as well 
as the benefits that would accrue to the corporation itself. 
In that respect, the proposed capitalization was fair and 
equitable; it would have benefited appellees and all the 
other stockholders of GAF. An affirmative vote of the 
Attorney General therefore would have constituted a 
proper act of his administration of vested property un- 
der the Trading with the Enemy Act. 


b. The District Court's conclusion that the recapi- 
talization would impair valuable rights was 
erroneous. 

Not only did the Court err in failing to give proper 
effect to the entire bundle of rights conferred under the 
plan as vompared with those to be surrendered, but, as 
we will show, it greatly exaggerated the extent to which 
the appellees would be injured, if at all, by the proposed 
recapitalization. In brief, the District Court failed to 
take into account that appellees represent only a minority 
amterest in GAF. And since their rights extend to a pro- 
portionate share of both ‘“‘A’’ and ‘‘B”’ stock, appellees 
would be compensated either wholly or in large measure 
for any derogation of the rights of one class of stock 


Common A shares are redeemable at the market price as 
shown by average quotations on any recognized stock exchange 
during the thirty days preceding the call. Since the stock is not 
listed on any stock exchange, this feature does not benefit the 
company or the stockholders. J.A. 45, 41. 











16 


by the benefits conferred upon the other. Moreover, in 
weighing the equities of the proposed plan, the Court 
failed to consider that the GAF board can create greater 
changes in the value of the existing rights of the stock 
without the vote of the Attorney General, or any other 
stockholders of GAF, than would be wrought by the 
recapitalization. 

The District Court concluded that the proposed plan 
of recapitalization would ‘‘impair valuable rights.”? J.A. 
81, 90. It based this conclusion primarily upon the hold- 
ings that, while the dividend ratio between the A and B 
shares would be -maintained, the voting rights of the 
Common B stock “would be reduced to 4/10 of a vote 
instead of one’? and that, though liquidation may be re- 
mote, ‘The fact still remains that each share of present 
Common A stock, in case of liquidation, has a $75 prefer- 
ence, .. . and this would be eliminated under the pro- 
posed plan... .”? J.A. 82. | 

We submit that this conclusion was erroneous. The 
Court’s holdings make it evident that the Court envisaged 
a situation where a holder of the stock of one class 
suffers a loss as against the benefit which is received 
by the holder of stock of the other class. This, however, 
is not the situation here. Appellees are stockholders of 
LG. Chemie who, under the Supreme Court’s decision in 
Kaufman v. Societe Internationale, 343 U.S. 156 (1952), 
may be entitled to their proportionate share of all assets 
vested from Chemie, i.e. of the totality of both the 455,624 
A shares and the 2,050,000 B shares of GAF. Conse- 
quently, any detriment which the recapitalization would 
inflict on a holder of a Common B share, to the benefit 
of the holder of a Common A share, would not affect 
appellees since they are seeking recovery of both Common 
A and Common B shares; rather, any such step would, 
as far as appellees are concerned, simultaneously result 
in both a decrease and an increase of their rights.° Since 


10 True, the increase and simultaneous decrease would not be 
perfectly balanced because, while 100 percent of the outstanding 
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appellees have rights to both Common A and Common B 
shares, we submit that it was error for the Court to 
assume that appellees would suffer the same detriment 
which persons holding only Common A or Common B 
shares allegedly would suffer by the recapitalization. 
Thus, for example, in lieu of a loss of voting rights to 
less than half (4/10), the voting strength of all appellees, 
if successful in this litigation, would be cut only by about 
2 percent.” 

Likewise, there would not be anything like a complete 
loss of the $75 liquidation preference. The statement 
that the ‘‘$75 preference . . . would be eliminated’? dem- 
onstrates that the District Court foresaw a radical change 
in liquidation rights as a result of the recapitalization, 
such as the 35 percent increase in the rights of the Com- 
mon A shares for which plaintiff’s counsel had contended 
during oral argument. Record, p. 59. But this finding 
ignores the fact that any recovery in this case would 
be of both A and B shares rather than of only one class 
of stock. A correct computation, taking into considera- 
‘tion the fact that there could be a recovery only of A 
and B shares combined, discloses that the recapitaliza- 
tion would have the effect of a change of only 6 percent, 


GAF B shares (2,050,000 shares) were vested from Chemie, 
only 76.9 percent (455,624 out of 592,742.1) of the outstanding 
A shares were so vested, with the result that the recovery of 
appellees would be their proportionate share in 100 percent of 
the B (15.439 percent) and in only 76.9 percent of the A stock 
(15.489 percent of 76.9 percent—11.87 percent). 


11 The total of the Chemie-claimed GAF stock now represents 
94.8 percent of the voting stock (Chemie claimed 455,624 out of 
592,742 outstanding A shares, and all of 2,050,000 outstanding 
B shares, each share now having one vote; viz., a total of 2,505,624 
shares out of the outstanding capital of 2,642,742 shares). J.A. 
50. 

Under the proposed plan, the Common A and Common B stock 
outstanding would be converted into 3,190,968 new Class A shares. 
The Chemie-claimed stock would represent 82.8 percent of the . 
new Class A stock outstanding (2,642,496/3,190,968). J.A. 50. 

Appellees’ interest in 15.439 percent of the Chemie-claimed stock 
thus represents 14.64 percent of the present voting stock as com- 
pared to 12.78 percent of the voting stock after recapitalization. 
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not 35 percent, in liquidation rights of the Chemie-claimed 
stock.2 Since appellees have rights only to 15.439 per- 
cent of the Chemie-claimed stock, the liquidation value 
attributable to their stock would also be decreased by 6 
percent.** 

In any event, GAF is a going concern and it is purely 
speculative when, if ever, its liquidation will occur. Thus, 
the present so-called ‘“‘liquidation values” are wholly 
artificial and are of ro significance. 


|. The effects of the proposed recapitalization, par- 

| ticularly relied upon by the District Court as a 

| basis for the injunction, could have been accom- 
plished by other lawful actions of the corporation 
without a vote of the Attorney General. 


We submit that it was also error, in weighing the equi- 
‘ties for granting an injunction, to disregard the fact that 
effects equal to those of the recapitalization could have 
been brought about without a vote of the Attorney Gen- 
eral; Without any recapitalization, certain actions of the 


22 According to the last balance sheet of GAF, each A share 
would have a liquidation value of $99.43 and each B share $24.43. 
J.A.|57-8. The total Chemie-claimed stock therefore would the- 
oretically be worth $95,384,194 upon liquidation. 

As plaintiff’s counsel stated below (Record, p. 59), on recap- 
italization the liquidation value of what is now one A share 
would be $136.64 and what is now one B share would be $13.66. 
J.A.:48-9. But that would not effect a 35 percent change because 
appellees would recover both A and B shares. Under the recap- 
italization the Chemie-claimed stock would be worth $90,259,463 
upon liquidation, as follows: 


455,624 x $136.64 = $ 62,256,463 
2,050,000 x $ 138.66 = $ 28,008,000 


| $ 90,259,468 


In reality, the change thus would be only a change of about 6 
percent. 


13 15.439 percent of $95,884,194 = $ 14,726,366 
15.439 percent of $90,259,463 = $ 18,985,159 


A loss of $ 791,207 or 6 percent. 
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board of directors of GAF could have resulted in much 
greater ‘‘dilution’’ in voting and liquidation rights than 
the dilutions found objectionable by the District Court. 
Such corporate actions would not have required any vot- 
ing by the stockholders, and there cannot be any doubt 
that they would be entirely uncontestable by appellees. 
For example, in lieu of recapitalizing, the corporation 
could have issued bonds or notes for the purpose of ob- 
taining new capital and thereby could have reduced the 
financial position of both the A and B stock. Other cor- 
porate actions could have made radical changes directly 
in the voting position of the shares and their liquidation 
preferences. 

Thus, while at present only 592,742 A shares are out- 
standing, a total of 3,000,000 A shares is authorized. 
J.A. 13, 19. The GAF board could validly issue 2,407,258 
additional A shares in which the present stockholders have 
no preemptive rights. J.A. 39, 41. The issuance of 
those shares, though much less beneficial to the corpora- 
tion and its stockholders than the proposed recapitaliza- 
tion (J.A. 51-2), could not be challenged by appellees. 
By the recapitalization the voting strength of the Chemie- 
claimed stock would be reduced by 12 percent and ap- 
pellees’ voting position would thus be reduced by only 
2 percent, from 14.64 percent to 12.78 percent. See supra, 
p. 17, fim. 11. If the appellees were disqualified be- 
eause of citizenship (J.A. 60) from subscribing to any 
authorized stock over and above that planned to be is- 
sued in exchange for the present stock (5,000,000—3,190,- 
968—=1,809,032 shares (J.A. 47)), their voting strength 
would be decreased to 8.15 percent.* Even this would 
be a greater percentage of voting rights than appellees 
would have if all the presently authorized A shares were 


188 The Chemie-claimed stock would represent 2,642,496 of the 
5,000,000 shares of the newly authorized stock and would thus 
carry 52.8 percent of the voting rights of the new stock. J.A. 50. 
Since appellees represent only 15.489 percent of the Chemie stock, 
their So rights would be 8.15 percent (15.439 percent of 52.8 
percent). 
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issued. The issuance of the 
A sha 


49.6 percent). 

This would also lead to a much greater loss in liqui- 
dation rights. As shown supra, p. 18, the liquidation 
value of the appellees’ interest in the Chemie-claimed 
stock would be decreased by about 6 percent after the 

izati e other hand, by the issuance of 
the presently authorized A shares, the liquidation value 
of their stock would be reduced by over 80 percent.* 

Also, distribution of dividends could cause a much 
greater change in the liquidation rights of appellees than 
the recapitalization. After the payment of its present 
bonded indebtedness, $79,316,195 of the present net worth 
of GAF ($109,021,925), which represents earnings re- 
tained in the business, could be paid out in dividends. 
JA. 49. Bryan v. Atken, 10 Del. Ch. 446, 86 A. 674 
(1913); Batley v. Tubize Rayon Corp., 56 F-. Supp. 418, 
423 (D.C. Del., 1944); 13 Am. Jur. 657, Corporations, 
Sec. 659. If a distribution of the $79,316,195 were now 
made, they would be paid out as dividends to the holders 
of the A and B shares at the ratio of 10:1. J.A. 48-9. 
Appellees would thereby receive approximately $9,672,- 
000.* If liquidation were had thereafter, the remaining 


14 The present liquidation value of appellees’ stock is $14,726,366. 
If the 2,407,258 A shares were issued, each 
$36.34 (present book value of $1 
$36.34 per share), and the B 
liquidation val 
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$29,705,730 would all be paid to the holders of A shares, 
at the rate of $50.11 per share (none to the B shares) 
(J.A. 49), and appellees would receive approximately 
$3,526,000 (11.87 percent of $29,705,730), thus a total of 
$13,198,000 ($9,672,000-+-$3,526,000). In this manner, the 
benefits received by appellees in case of liquidation could 
be reduced by 10 percent, as compared to the 6 percent 
loss which would be suffered in case of the recapitaliza- 
tion. See supra, p. 18, ftn. 13. 


It 


The District Court erred in holding that by voting for 
the proposed plan of recapitalization the Attorney Gen- 
eral would violate his duty under Section 9(a) of the 
Trading with the Enemy Act to “retain” vested 
property. 


a. A vote for the recapitalization is a “retention” 
within the meaning of Section 9(a), and the re- 
tention required by that Section does not diminish 
the Custodian’s powers of administration elsewhere 
granted. 


The District Court enjoined the Attorney General from 
voting for the proposed recapitalization on the ground 
that under the proposed plan the vested property would 
not be ‘‘retained’’ as required by Section 9(a) of the 
Trading with the Enemy Act. The Court held that the 
integrity of the property would not be preserved in that 
“‘the proposed plan would substitute one property right 
for a different property right and would substantially 
alter the rights and privileges pertaining to the vested 
stock in such a manner as to impair valuable rights 
and modify the present nature and character of the 
stock.*’ J.A. 90. 

But Section 9(a) does not bar all changes in rights 
and privileges. What it says is that after suit is brought 
the property is to ‘‘be retained in the custody of the 
Alien Property Custodian ... as provided in this Act’’ 
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(italics added), that is, with regard for the fact that 
the property has to be administered. 

None of the reported cases dealing with the above- 
quoted clause answers the question which is here posed. 
Granted that it is written to protect the claimant and 
to give him an adequate remedy for return, if the vest- 
ing should turn out to: be mistaken. Becker Steel Co. v. 
Cummings, 296 U.S. 74. Granted that ‘‘the property in 
eases of suit [is] to be retained in the custody of the 
Alien Property Custodian . . . to abide the result’’. 
Central Trust Co. v. Garvan, 254 U.S. 554, 569; Stoehr 
v. Wallace, 255 U.S. 239, 245-6. Granted that it may not be 
sold, (Central Trust Co. v. Garvan, supra), or frittered 
away by giving it to the public rent free (as in the case 
of the alleged licenses of vested patents in Standard 
Ou Co. v. Markham, 57 F. Supp. 332 (S.D.N-Y., 1944)), 
the reported cases do not answer the question as to 
what may be done with it or to vested property while 
it is, in the statutory language, ‘‘retained . . . as pro- 
vided in this Act’’. 

We submit that only dispositive acts such as a sale, 
gift, or exchange are forbidden; and that by voting 
vested stock for a fair and reasonable recapitalization the 
Custodian “‘retains’’ the vested property. Voting for a 
recapitalization constitutes a use of the rights inherent 
in a share of stock, and the word ‘‘retain’’ includes the 
meaning of ‘‘to continue . . . to use.’?#* While no cases 
have decided the meaning of the word “‘retain’’ in Sec- 
tion 9(a) as regards the voting of vested stock, it has 
been held in the field of trust law that stock is being 
“retained”? within the meaning of a testamentary clause 
that|\a trustee ‘‘retain’’ property when the trustee votes 
his stock in favor of a merger with a new corporation, 
the stock of that new corporation to replace the old 
stock. Anderson v. Bean, 272 Mass. 432, 172 N.E. 647 
(1930) 27 


16 Black’s Law Dictionary (4th ed.) p. 1479. 


17 See also In re Riker’s Estate, 124 NJ. Eq. 228, 1 A. 2d 218 
(1938), aff’d 125 NJ. Eq. 349, 5 A. 2d 685 (1939) ; Fidelity Union 
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We submit that other provisions of the Trading with 
the Enemy Act confirm that the vote of the Attorney 
General for the proposed recapitalization, being a proper 
act of administration, would not have been a violation 
of his statutory duty under Section 9(a). As shown 
supra, pp. 11-15, under Delaware law the recapitalization 
is clearly valid and the vote of the Attorney General for 
it would have been eminently proper. Such action by 
the Attorney General is included within the scope of the 
powers of administration conferred upon him by other 
Sections of the Act. As distinguished from the power 
of the Attorney General to sell and liquidate vested prop- 
erty, his power of administration and management is 
not limited by Section 9(a) on the institution of suit. 


b. The Custedian’s power, under Sections 5(6) and 
12, to administer vested property continues during 
a suit, in the interest of the property and of the 
United States. 


As with all statutes, in interpreting Section 9(a), a 
literal reading must yield to a construction which will 
promote the purposes of the Act taken as a whole. Cf. 
Silesian-American Corporation v. Markham, 156 F. 2d 
793, 798 (C.A. 2, 1946), aff’d 332 U.S. 469; Clark v. 
Uebersee Finanz-Korp., 332 U.S. 480, 486, 488. The re- 
quirement of Section 9(a) itself that property ‘‘be re- 
tained . . . as provided in this Act’’ must be construed 
with an eye to the other provisions creating the authority 
and duty of the Attorney General to administer vested 
property, especially Sections 5(b) and 12. We submit that 
the District Court erred in completely disregarding those 
provisions.”® 

Examination of the Act discloses that every provision 
in the Act authorizing the Custodian to hold property is 


Trust Co. v. Cory, 9 N.J. Super. 308, 74 A. 2d 360 (1950); In re 
Cope’s Estate, 351 Pa. 514, 41 A. 2d 617 (1945); Scott, The Law 
of Trusts (2d ed.) vol. III, pp. 1740-1. 


18 The opinion mentions Sections 5(b) and 12 but gives them 
no weight. J.A. 77-83. 
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accompanied by a direction that he is to ‘‘administer” 
such property. For example, Section 5(b) provides that 
vested property shall be ‘“‘held, used, administered, liqui- 
dated, sold, or otherwise dealt with.’’ Section 6 (Ap- 
pendix, p. 31, infra) provides that the Custodian shall 
be empowered “to receive all money and property in 
the United States due or belonging to an enemy... 
and to hold, administer, and account for the same... .”’ 
Section 7(c) (Appendix, p. 31, infra) provides that prop- 
erty belonging to an enemy may be seized by the Cus- 
todian and that ‘‘all property thus acquired shall be 
held, administered and disposed of as elsewhere pro- 
vided in this Act.’? Similarly, Section 12 provides that 
property conveyed to the Custodian ‘‘shall be safely held 
and administered by him.”? (Underscorings added). Sec- 
tion 5(b)(1) is of particular significance. It provides 
that any property or interest of any foreign country or 
national shall be vested and 


“‘upon such terms and conditions as the President 


may prescribe such interest or property shall be held, 
used, administered, liquidated, sold, or otherwise dealt 
with in the interest of and for the benefit of the 
United States ...”’ 


By this Section, the President and his delegate, the 
Attorney General, have received the powers, among 
others, to ‘‘administer’’ and to ‘‘sell’’ and to “‘deal with.” 
The only standard is that the administration, sale, or 
dealing with must be ‘‘in the interest of and for the bene- 
fit of the United States.’’ 

This was a sweeping, broad power, deliberately writ- 
ten a few days after Pearl Harbor ‘‘for the Government 
to be able to affirmatively compel the use and application 
of foreign property in a manner consistent with the in- 
terests of the United States.”” S. Rep. 911, 77th Cong., 
Ist Sess. p. 2; see also H. RB. Rep. No. 1507, 77th Cong., 
ist Sess. pp. 2-3. The courts have recognized the ex- 
pansion of powers wrought by Section 5(b). E.g. Mark- 
ham v. Cabell, 326 U.S. 404, 411-3; Clark v. Uebersee 
Finanz-Korp., 332 U.S. 480, 485-6; Silesian-American 
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Corp. v. Clark, 332 U.S. 469, 479; Halbach v. Markham, 
106 F. Supp. 475 (D. N.J., 1952, Circuit Judge McLaugh- 
lin, specially sitting), aff’d 207 F. 2d 903, cert. denied 
347 U.S. 933; Brownell v. Schering Corporation, 129 F. 
Supp. 879, 889, aff’d 228 F. 2d 624, cert. denied 351 U.S. 
954. 

The right to sell and to liquidate may come to an 
end when a suit is brought and by Section 9(a) the duty 
arises to ‘‘retain . . . as provided in this act.’’ But 
the right to admiinster does not come to an end. Surely, 
the added right, in Section 5(b), 


“*... . and such designated agency or person may per- 
form any and all acts incident to the accomplish- 
ment or furtherance of these purposes”’ 


does not come to an end. The new Section o(b) was 
said by the Congress to give 


‘‘The President flexible powers, operating through 
such agency as he might choose, to deal comprehen- 


swvely with the many problems that surround alien 
property or its ownership or control in the manner 
most effective in each particular case. In this re- 
spect, the bill avoids the rigidity and inflexibility 
which characterized the Alien Property Custodian 
law enacted during the last war...” 

(S. Rep. 911, supra) (Underscoring added) 


The Attorney General, ‘‘in taking over the administra- 
tion of the Trading with the Enemy Act, is entitled to 
the full scope of its permanent provisions whether found 
in Section 5(b) or Section 9(a) or elsewhere.’ Burton, 
J., concurring in Markham v. Cabell, 326 U.S. 404, 424. 

Section 12, likewise, demonstrates that the duty of Sec- 
tion 9(a) to retain, when it arises, is only a duty not 
to sell or convey away and not an ending of the power 
and duty to manage and administer. Section 12 of the 
Act provides that the Custodian shall have the powers 
of a common-law trustee in respect of all property con- 
veyed under the Act and, in addition, 


‘“‘shall have power to manage such property and 
do any act or things in respect thereof or make 
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amy disposition thereof or of any part thereof, by 

_ sale or otherwise, and exercise any rights or powers 
which may be or become appurtenant thereto or to 
the ownership thereof in like manner as though he 
were the absolute owner thereof: .. .’’ 


Here again is an explicit grant of powers to ‘‘manage’’ 
and ‘‘make any disposition thereof ... by sale or other- 
wise, and exercise any rights or powers .. . in like 
manner as though he were the absolute owner.’’ We sub- 
mit that, as in the case of Section 5(b), the power to 
‘*sell’? and ‘‘dispose of” may be neutralized by the duty 
in: Section 9(a) to retain, but the power to auauace sur- 
vives. 

No clearer statement of the limited effect of Section 
9(a) on Section 12 could be found than that of the 
Supreme Court in Sfoehr v. Wallace, 255 U.S. 239, 243-4: 


“By $9, as twice amended, anyone ‘not an enemy or 
ally of enemy’ claiming any interest, right or title 
in any money or other property so sequestered and 
held, may give notice of his claim and institute a 
suit in equity against the Custodian or the Treas- 
urer, as the case may be, to establish and enforce 
his claim; and where suit is brought, the money or 
property is to be retained by the Custodian or in 
the Treasury, to abide the final decree. By § 12, as 
amended March 28, 1918, the Custodian is clothed 
with ‘all the powers of a common-law trustee’ in 
respect of all enemy property coming into his hands, 
and is given authority, subject to the President’s 
supervision, to manage and dispose of the same, by 
sale or otherwise, as tf he were the absolute owner, 
save as the power of disposal may be suspended by 
a suit under § 9.’’ (Underscoring added) 


The Supreme Court plainly reads the statute as grant- 
ing all powers and then withdrawing only one on the 
institution of suit. If this was so in World War I, on 
Section 12 alone, it is now so, a fortiori, with Section 
5(b) on the books. 

We submit that the District Court erred in interpret- 
ing the duty to ‘‘retain’’ under Section 9(a) by itself 
and not in the context of the whole statute, and that 
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it erred in completely disregarding the powers of the 
Attorney General to administer vested property. 


c. A vote of the Attorney General for the proposed 
plan of recapitalization would be a lawful act of 
administration. 


The vote of the Attorney General for the proposed 
recapitalization would be an act of administration per- 
mitted under the Trading with the Enemy Act even 
though suit pends, and not an act of disposition for- 
bidden by Section 9(a). 

As shown supra, pp. 11-15, voting the stock for the 
recapitalization would have been lawful and proper un- 
der Delaware law. The recapitalization is desirable and, 
indeed, needed, on the impartial and competent advice of 
financial experts and in the good judgment of those who 
are operating the company. Its objective is to put the 
corporate house in order by making it possible to pro- 
cure more credit. J.A. 13, 45-6. The plan properly pro- 
tects the important right of the stockholders to dividends. 
Any recapitalization of a company having more than one 
class of stock necessarily requires some alterations of 
incidental rights. Therefore, the fairness of the plan as 
a whole is determinative. The formal changes in certain 
minor rights which would be brought about by the re- 
capitalization in no way detract from the inherent fair- 
ness of the plan, and, we submit, the District Court erred 
in looking to such minor incidental rights for determin- 
ing whether there would be a violation of the duty of 
the Attorney General under Section 9(a) to retain vested 
property. Moreover, the District Court committed error 
by utilizing a legally incorrect yardstick in its examina- 
tion of the effect which the recapitalization would have 
(supra, pp. 16-18). Finally, the District Court failed to 
recognize that, without any vote of the stockholders and 
without any recapitalization, certain lawful actions of 
the GAF board of directors could have caused a much 
greater impairment of those rights (supra, pp. 18-21). 
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‘The evidence before the District Court established the 
fairness of the plan of recapitalization. J.A. 54-8, 68-71. 
There was no showing whatever that the recapitalization 
was for any reason other than a proper corporate need 
or that, as a whole, it was bad or unfair. 

‘For all these reasons, a vote for this recapitalization 
clearly would have constituted an act of proper admin- 
istration, and the District Court therefore erred in hold- 
ing that the vote would have been illegal under Section 
9(a). 


d. In any event, appellees who cannot recover more 
than 15 percent of the GAF stock held by the At- 
torney General have no standing to question the 
legality of the vote of the Attorney General for 
the proposed recapitalization. 


‘Appellees represent only 15.439 percent of Chemie’s 
capitalization and, accordingly, their maximum claims are 
to 14.64 percent of the total GAF stock held by the 
Attorney General (see supra, p. 17). Even assuming, 
arguendo, that voting vested GAF stock for the pro- 
posed recapitalization were a violation of the Attorney 
General’s duty under Section 9(a) to retain property 
in litigation, appellees still would have no standing to 
question the legality of the Attorney General’s vote. An 
affirmative vote of only the simple majority of the stock 
is required, as long as there is no adverse vote of 25 
percent of the holders of the A shares. Supra, p. 12. 
Thus, the plan of recapitalization can here be adopted 
if the Attorney General were to abstain from voting (or 
even were to cast a negative vote) with regard to all 
the shares which, as a maximum, can be recovered by 
appellees. In this manner, the Attorney General would 
satisfy any possible duty of retention as regards ap- 
pellees. Voting stock which under no circumstances can 
be recovered by appellees cannot, we submit, be illegal 
even on the assumption that Section 9(a) makes it illegal 
to vote vested stock in litigation in favor of the recap- 
italization. The Attorney General’s statutory duty un- 
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der Section 5(b) to vote his majority block of shares 
for the financially needed recapitalization, to safeguard 
the national interest (supra, p. 4, ftn. 5), cannot be 
affected by restrictions which may exist with respect to 
a separate minority block of shares for which a suit 
pends. Appellees have no standing to enjoin the voting 
of stock which they cannot recover. 


CONCLUSION 


For the reasons stated, we respectfully submit that the 
order of the Court below enjoining the appellant Attor- 
ney General should be reversed. 


Dattas §. TownsEnp, 
Assistant Attorney General. 


Grorce B. SEALs, 


Swyey B. Jacosy, 


Pavt E. McGraw, 
Ernest §. Carsren, 


Morris J. Levin, 
Department of Justice, 
Attorneys for Appellants. 


June 1957. 
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APPENDIX 


‘The Trading with the Enemy Act, 40 Stat. 411, as 
amended, 50 U.S.C. Sees. 1 et seg. 


Section 5 


(b)(1) During the time of war or during any other 
period of national emergency declared by the President, 
the President may, through any agency that he may des- 
ignate, or otherwise, and under such rules and regula- 
tions as he may prescribe, by means of instructions, 
licenses or otherwise— ; 


(A) investigate, regulate, or prohibit, any trans- 
actions in foreign exchange, transfers of credit or 
payments between, by, through, or to any banking 
institution, and the importing, exporting, hoarding, 
melting, or earmarking of gold or silver coin or 
bullion, currency or securities, and 

(B) investigate, regulate, direct and compel, nul- 
lify, void, prevent or prohibit, any acquisition hold- 
ing, withholding, use, transfer, withdrawal, transpor- 
tation, importation or exportation of, or dealing in, 
or exercising any right, power, or privilege with re- 
spect to, or transactions involving, any property in 
which any foreign country or a national thereof has 
any interest, 


by any person, or with respect to any property, subject 
to the jurisdiction of the United States; and any prop- 
erty or interest of any foreign country or national thereof 
shall vest, when, as, and upon the terms, directed by the 
President, in such agency or person as may be desig- 
nated from time to time by the President, and upon such 
terms and conditions as the President may prescribe such 
interest or property shall be held, used, administered, 
liquidated, sold, or otherwise dealt with in the interest 
of and for the benefit of the United States, and such 
designated agency or person may perform any and all 
acts incident to the accomplishment or furtherance of 
these purposes; and the President shall, in the manner 
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hereinabove provided, require any person to keep a full 
record of, and to furnish under oath, in the form of 
reports or otherwise, complete information relative to 
any act or transaction referred to in this subdivision 
either before, during, or after the completion thereof, or 
relative to any interest in foreign property, or relative 
to any property in which any foreign country or any 
national thereof has or has had any interest, or as may 
be otherwise necessary to enforce the provisions of this 
subdivision, and in any case in which a report could be 
required, the President may, in the manner hereinabove 
provided, require the production, or if necessary to the 
national security or defense, the seizure, of any books 
of account, records, contracts, letters, memoranda, or 
other papers, in the custody or control of such person; 
and the President may, in the manner hereinabove pro- 
vided, take other and further measures not inconsistent 
herewith for the enforcement of this subdivision. 


Section 6 


The President is authorized to appoint, prescribe the 
duties of, and fix the salary (not to exceed $5,000 per 
annum) of an official to be known as the alien property 
custodian, who shall be empowered to receive all money 
and property in the United States due or belonging to 
an enemy, or ally of enemy, which may be paid, conveyed, 
transferred, assigned, or delivered to said custodian un- 
der the provisions of this Act; and to hold, administer, 
and account for the same under the general direction 
of the President and as provided in this Act... . 


Section 7 
o a ee * 
(c) If the President shall so require any money or 
other property including (but not thereby limiting the 
generality of the above) patents, copyrights, applications 
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therefor, and rights to a 
choses in action, and ri 


er and description o 


eld, shall be conveyed, transferred, 
assigned, delivered, or paid over to the Alien Property 
Custodian, or the same may be seized by the Alien 
Property Custodian; and all property thus acquired shall 
be held, administered and disposed of as elsewhere pro- 
vided in this Act. 


(a) Any person not an enemy or ally of enemy claim- 
ing any interest, right, or title in any money or other 
property which may have been conveyed, transferred, as- 
signed, delivered, or paid to the Alien Property Custo- 

ian or seized by him hereunder and held by him or by 
the Treasurer of the United States, or to whom any debt 
may be owing from an enemy or ally of enemy whose 
property or any part thereof shall have been conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and held 
by him or by the Treasurer of the United States may 
file with the said custodian a notice of his claim under 
oath and in such form and containing such particulars 
as the said custodian shal] require; a 

application is made therefor by the 

the payment, conveyance, 

livery to said claimant of 


entitled: Provided, That n 
shall bar any person fro 
at law or in equity ag 
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any right, title, or interest which he may have in such 
money or other property. If the President shall not so 
order within sixty days after the filing of such appli- 
cation or if the claimant shall have filed the notice as 
above required and shall have made no application to 
the President, said claimant may institute a suit in 
equity in the Supreme Court of the District of Columbia 
or in the district court of the United States for the dis- 
trict in which such claimant resides, or, if a corporation, 
where it has its principal place of business (to which 
suit the Alien Property Custodian or the Treasurer of 
the United States, as the case may be, shall be made a 
party defendant), to establish the interest, right, title, 
or debt so claimed, and if so established the court shall 
order the payment, conveyance, transfer, assignment, or 
delivery to said claimant of the money or other property 
so held by the Alien Property Custodian or by the Treas- 
urer of the United States or the interest therein to 
which the court shall determine said claimant is entitled. 
If suit shall be so instituted, then such money or prop- 
erty shall be retained in the custody of the Alien Prop- 
erty Custodian, or in the Treasury of the United States, 
as provided in this Act and until any final judgment or 
decree which shall be entered in favor of the claimant 
shall be fully satisfied by payment or conveyance, trans- 
fer, assignment, or delivery by the defendant, or by the 
Alien Property Custodian, or Treasurer of the United 
States on order of the court, or until final judgment or 
decree shall be entered against the claimant or suit 
otherwise terminated. 


Section 12 


All moneys (including checks and drafts payable on 
demand) paid to. or received by the alien property cus- 
todian pursuant to this Act shall be deposited forthwith 
in the Treasury of the United States, and may be in- 
vested and reinvested by the Secretary of the Treasury 
in United States bonds or United States certificates of 
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indebtedness, under such rules and regulations as the 
President shall prescribe for such deposit, investment, 
and sale of securities; and as soon after the end of the 
war as the President shall deem practicable, such secu- 
rities shall be sold and the proceeds deposited in the 
Treasury. 

All other property of an enemy, or ally of enemy, con- 
veyed, transferred, assigned, delivered, or paid to the 
alien property eustodian hereunder shall be safely held 
and administered by him except as hereinafter provided; 
and the President is authorized to designate as a deposi- 
tary, or depositaries, of property of an enemy or ally 
of enemy, any bank or banks, or trust company, or trust 
companies, or other suitable depositary or depositaries, 
located and doing business in the United States. ... 


The alien property custodian shall be vested with all 
of the powers of a common-law trustee in respect of all 
property, other than money, which has been or shall be, 
or which has been or shall be required to be, conveyed, 
transferred, assigned, delivered, or paid over to him in 
pursuance of the provisions of this Act [said sections], 
and, in addition thereto, acting under the supervision 
and direction of the President, and under such rules 
and regulations as the President shall prescribe, shall 
have power to manage such property and do any act or 
things in respect thereof or make any disposition thereof 
or of any part thereof, by sale or otherwise, and exer- 
cise any rights or powers which may be or become ap- 
purtenant thereto or to the ownership thereof in like 
manner as though he were the absolute owner thereof: 
Provided, That any property sold under this Act [said 
sections], except when sold to the United States, shall 
be sold only to American citizens, at public sale to the 
highest bidder, after public advertisement of time and 
place of sale which shall be where the property or a 
major portion thereof is situated, unless the President 
stating the reasons therefor, in the public interest shall 
otherwise determine: Provided further, That when sold 
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at public sale, the alien property custodian upon the order 
of the President stating the reasons therefor, shall have 
the right to reject all bids and resell such property at 
public sale or otherwise as the President may direct. 
Any person purchasing property from the alien property 
custodian for an undisclosed principal, or for re-sale to 
a person not a citizen of the United States, or for the 
benefit of a person not a citizen of the United States, 
shall be guilty of a misdemeanor, and upon conviction, 
shall be subject to a fine of not more than $10,000, or 
imprisonment for not more than ten years, or both, 
and the property shall be forfeited to the United States. ... 
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QUESTION PRESENTED 


Where the Alien Property Custodian vested in excess of 
93% of the capital stock of the General Aniline & Film 
Corporation, and where the Trading With the Enemy Act 
requires said Custodian to retain the specific property 
vested once a suit under Section 9(a) of the Act for return 
is filed, may the Custodian vote the vested stock in favor 


of a proposed plan of recapitalization which recapitaliza- 
tion would substitute one property right for a different 
property right and would substantially alter the rights and 
privileges pertaining to the vested stock in such a manner 
as to impair valuable rights and modify the present nature 
and character of the stock? 
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Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES ERNEST ATTENHOFER. ET AL. 


COUNTER-STATEMENT OF THE CASE 


Beginning on February 16, 1942, appellant’s predecessors 
issued a series of vesting orders' by which were seized the 


1 The stock of GAF was vested on February 16, 1942, by the Secretary of 
the Treasury. V.O. February 16, 1942, 7 F.R. 1046. This stock was vested 
again on April 24, 1942, by the Alien Property Custodian following his ap- 
pointment. V.O. No. 5, April 24, 1942, 7 F.R. 3148. An additional group of 
176 shares was vested on February 15, 1943. Other vesting orders were issued 
in 1946 but these vested sums of money only. V.O. 6718, June 24, 1946, 11 
FR. 7643; Supp. V.0. No. 6767, June 26, 1946, 11 FR. 7733; Supp. V.O. No. 
6768, June 26, 1946, 11 FR. 7733; Supp. V.O. No. 6769, June 26, 1946, 
11 F.B. 7734; Supp. V.O. No. 7874, October 14, 1946, 11 FR. 13887. 
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American assets of a Swiss corporation now known as 
Interhandel. As a result, appellant’s predecessors 
acquired 455,624 shares of common A stock and 2,050,000 
shares of common B stock of General Aniline & Film 
Corporation, a Delaware corporation (hereinafter called 
GAF), valued in excess of $100,000,000., plus certain sums 
of cash in United States banks.? (J.A. 4) Since that date 
in early 1942, appellant has controlled and directed the 
affairs and business of GAF without need or necessity of 
effecting changes in or reclassification of its corporate 
structure. 


On October 21, 1948, Interhandel filed Civil Action 
No. 4360-48 (the suit in which the present appeals arose) 
in the United States District Court for the District of 
Columbia to recover the stock of GAF*® which had been 
taken from it. (J.A. 27) | 


On March 14, 1950, some 16 months after Interhandel 
had begun the litigation, Eric G. Kaufman (and members 
of his family) sought to intervene in that suit alleging that 
Interhandel was entitled to the return of that portion of 
the vested property which is proportionate to the interest 
in the corporation held by non-enemies even tf the cor- 
poration were ultimately determined to be an enemy or 
enemy-tainted. (J.A. 27) Appellant opposed the Kanf- 
man motion, the District Court denied it and this Court 
affirmed. 88 U.S. App. D.C. 296, 188 F. 2d 1017. 


‘Thereafter, on April 7, 1952, the Supreme Court of the 
United States reversed this Court and ordered the 
Kaufman derivative complaint in intervention filed. 
Kaufman v. Societe, etc., 343 U.S. 156. The Supreme 
Court held that when the Government seizes assets of 8 


3 The Attorney General also vested 20,185 shares of common A stock from 
non-Interhandel sources and aequired an additional 65,085 shares of common A 
stock in GAF in exchange for all the stock in General Dyestuff Corporation, 
which he had vested from others. 


3 And other property consisting of cash. 
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corporation organized under the laws of a neutral country, 
the rights of innocent stockholders to an interest in the 
assets proportionate to their stockholdings must be fully 
protected. 


Some two months later, on June 16, 1952, appellee 
Ernest Attenhofer, in his own behalf and on behalf of 
several hundred other Interhandel stockholders, was 
permitted to intervene. Appellees’ case is still pending in 
the court below at this time and no trial date has been set. 


Meanwhile, the District Court (Laws, C.J.) denied 
plaintiff Interhandel’s motions to extend the time for 
production of documents which had previously been 
ordered and this Court affirmed. US. App. D.C. 


? 


243 F. 2d 254. Plaintiff Interhandel, on August 6, 1957, 
filed a petition for a writ of certiorari in the United States 
Supreme Court seeking review of this Court’s holding 
which bears number 348, October Term, 1957. 


THE PRESENT PROCEEDINGS 


On Thursday, September 20, 1956, the president of 
GAF issued a press release stating that a special meeting 
of stockholders was being called for October 4, 1956, for 
the purpose of voting on a proposed recapitalization of 
GAF. (J.A. 8) 


On September 25, 1956, appellants Ernest Attenhofer, 
et al., filed a motion in the District Court to enjoin the 
Attorney General from proceeding with a proposed plan 
to recapitalize or otherwise change the capital structure of 
GAF. The District Court (Pine, J.) granted the motion 
for injunction, ruling that the proposed plan would violate 
the Trading With the Enemy Act because it would alter 
the rights and privileges pertaining to the stock in such 
a manner as to impair valuable rights and modify the 
present nature and character of the stock—it would 


4A similar motion was filed by the Kaufman plaintiff-intervenors and both 
motions were dealt with by the trial judge at a single hearing. 
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substitute one property right for a different property right 
—and would cause irreparable injury to appellees. 
(J.A. 77) An order granting the injunction, together with 
findings of fact and conclusions of law, was entered on 
October 30, 1956. (J.A. 85-92) 


So that direct comparison may be made between the 
capital structure of GAF today and the structure as it 
would exist after recapitalization, we set forth the 
following comparative summary: 


PRESENT CaPITAL STRUCTURE Proposep CaPrraL STRUCTURE 
or GAF 


New Class A Stock 


3,190,969 shares of new class 
A stock to be issued with these 
shares being convertible, by 
American nationals only, on a 
share for share basis into new 
class B shares. The i 
has announced he will convert 
all new class A stock he receives 
into new class B stock. 


Present common A stock is to 
be retired by exchange for new 
class A stock at rate of 1 new 
class A share for 4 of the pres- 
ent common A shares. 


New Class B Stock 


5,000,000 shares to be issued, 
the ownership of which to be 
forever restricted to American 
nationals. 


Present common B stock is to 
be retired by exchange for new 
class A stock at rate of 4/10ths 
of a present common B share for 
1 new class A share. 
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Present Caprran STRUCTURE Proposep CaprraL STRUCTURE 


or GAF 
Present Voting Rights 


Each share of common A and of 
common B stock has one vote. A 
vote of 51% of all shares entitled 
to vote is required to effect any 
amendment of the certificate of 
incorporation, any increase or 
decrease of capitalization, or for 
any other corporate action, ex- 
cept that no change affecting 
the common A shares may be 
made against the vote of 25% of 
the outstanding common A 
shares. 


or GAF 
Proposed Voting Rights 


Since the present common A 
stock would be split on a four- 
for-one basis and only four- 
tenths of a share of new class A 
stock would be issued for each 
present share of common A 
stock, the effect would be to give 
each share of present common A 
stock four full votes whereas 
each share of present common B 
stock would have only four- 
tenths of a vote. This would re- 
sult in a present common B 
stockholder having only one- 
tenth the voting power of an A 
stockholder ; whereas, at present 
they each are entitled to one 
vote. 


Stated another way, the 
2,050,000 shares of class B 
stock now outstanding are en- 
titled to 2,050,000 votes, and the 
592,742.1 shares of common A 
stock are entitled to 592,742.1 
votes. Under the proposed re- 
capitalization, the votes of the 
present class B stock would be 
reduced to 820,000 and the votes 
of the class A stock increased 
to 2,190,968.4 votes. 


The present class B stock now 
out-votes the class A stock by 
approximately four-to-one. Un- 
der the proposed recapitaliza- 
tion, the common A stock (after 
conversion) would out-vote the 
present class B stock by approxi- 
mately 21% to one. 


A majority of the common B 
shares are now empowered to 
prevent any disadvantageous 
amendment to the certificate of 
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PRESENT CaprraL STRUCTURE PRoPOosEeD CAPITAL STRUCTURE 


or GAF 
Present Voting Rights 


Present Liquidation Rights 
Each share of common A stock 
is entitled to $75.00 before any 


payment can be made to other 
shareholders. All ining as- 


remaining a: 
sets are then distributable in 
equal parts per share to holders 
of common A and common B 
shares. 


Present Inquidation Values 


The estimated fair value® of 
GAF as of June 30, 1956, was 
$171,021,925. In the event of 
liquidation, if $75.00 is first al- 
lotted to the common A shares, 
the common A shares would be 
entitled to $44,455,657.5, leaving 
the sum of $126,566,267.5 to be 
distributed between: the common 
A and common B shares. There- 
fore, the holders of the common 
B shares would be entitled to 
$47.89 per share and the holders 
of the common A shares would 
be entitled to $122.89 per share. 


or GAF 
Proposed Voting Rights 


incorporation. Under the pro- 
posed plan, even a unanimous 
vote by the holders of all the 
present common B stock could 
not prevent such an amendment. 


Proposed Liquidation Rights 
None. The liquidation rights 


of the present common A stock 
would be abolished. 


Proposed Inquidation Values 


Since, under recapitalization, 
there would be no liquidation 
rights which would prefer one 
class of shares over another, each 
shareholder would receive $53.60 
(based on estimated fair value) 
on liquidation.5 The holders of 
the present common B shares 
would receive 4/10ths of $53.60 
or only $21.44 per present com- 
mon B shares, while the hold- 
ers of the present common A 
shares, after the four-for-one 
split, would receive $214.40. 
This results in a material bene- 
fit to holders of present com- 
mon A shares ($214.40 under re- 
capitalization versus $122.89 un- 
der present charter) and results 
in a material detriment to hold- 
ers of present common B shares 
($21.44 under recapitalization 
versus $47.89 under present 


5 Book valne as of June 30, 1956, of $109,021.925. (J.A. 19) plus $62,000,000. 
estimated fair value over book value (J.A. 76) or a total of $171,021,925. 
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PRESENT CaPITaL STRUCTURE PROPOSED CAPITAL STRUCTURE 


or GAF 
Present Liquidation Values 


Present Right of Control 


The present shares of common 
A and common B sued for® by 
these appellees constitute con- 
trol of GAF. In addition, all 
present shareholders are free to 
subscribe to any additional A or 
B shares which may be author- 
ized or issued and thus can pro- 
tect their present control. 


Present Preemptive Rights 


Neither the common A nor the 
common B stock may be in- 
creased without a corresponding 
authorization of increase of the 
other—and in the event of in- 
crease of the authorized amount 
of common B shares, each pres- 
ent holder of common B shares 
has a preemptive right to ac- 
quire a proportionate number of 
additional shares authorized to 
be issued at $1.00 per share. 


or GAF 
Proposed Liquidation Values 


charter). Under the proposed 
recapitalization, the liquidating 
value of the present class B 
shares would, on the basis of es- 
timated fair value, be reduced 
by $65,928,000. 


Proposed Right of Control 


None. The majority of those 
who will recover GAF shares 
from the Custodian are friendly 
aliens. They will be precluded 
both from converting their new 
class A stock to new class B 
stock and from otherwise acquir- 
Pe Se a ee 


Proposed Preemptiwe Rights 


None. All preemptive rights 
will be abolished. 


6 Approximately 90% of 455,624 A shares and 2,050,000 B shares which 
were vested from Interhandel. Although this Court ruled on June 20, 1957, 
in numbers 13,822 and 13,823 that the intervenors’ total interest in the vested 
property amounted to only 15.439%, petitions for certiorari seeking review of 
these judgments have been filed in the Supreme Court bearing numbers 298 


and 299, October Term, 1957. 
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Presenr CaprraL STRUCTURE Proposep CAPITAL STEUCTURE 
or GAF or GAF 


Present Redemption Rights Proposed Redemption Rights 
Common A shares may be re- None. All redemption rights 
deemed at market price, as will be abolished. 
shown by average quotations on 
any i stock ex 
during the thirty days. preced- 
ing the call.” 


Proposed Windfall to Public 
Stockholders 


The proposed plan is a wind- 
fall to approximately 51,000 
class A shares presently held by 
members of the public. The es- 
timated fair value of their 
shares is now gauged by the 
liquidation formula, and as 
stated above, is equal to about 
$122.89 a share. As pointed 
out above, the estimated fair 
value of the new class A shares, 
on the basis of four-for-one, will 
be about $214.40 a share. Thus, 
the estimated fair value of the 
present publicly held shares will 
jump over 74% by the simple 
expedient of changing the status 
of the present class B shares. 


STATUTE INVOLVED 


The relevant portions of the Trading With the Enemy 
Act are set out in the Appendix, p. 21, wfra. 


7 Although appellant admits the existence of this redemption right he states 
(brief p. 15): ‘éSinee the stock is not listed on any stock exchange, this 
feature does not benefit the company or the stockholders.”” As the trial 
judge stated (J.A. 82): ‘¢Nor ean I follow * * * [appellants] argument 
that beeause Common A shares are not traded or listed on any stock exchange, 
the redemption right which is based on market price as shown by average 

is illusory and without value. I cannot forecast that at a future 
date it will not be listed on a recognized stock exchange.’’ 
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SUMMARY OF ARGUMENT 


Section 9(a) of the Trading With the Enemy Act 
requires, once suit is instituted, that the Alien Property 
Custodian must retain the property vested until final 
jadgment or until the suit is otherwise terminated. 


Appellant does not dispute the facts found by the trial, 
judge—and concedes that he may not ‘‘sell’? the property 
or ‘‘fritter’’ it away—but he insists he may trade or swap 
securities he took from the claimants so long as he gets. 
other (although quite different) securities in return. 
Section 9(a) is not ambiguous. It requires that the 
claimant get back what was taken from him—not what 
the Custodian thinks he should have. 


Section 9(a) must be construed with an eye to the other 
provisions of the Trading With the Enemy Act. Although 
Section 5(b) grants the Custodian broad powers to deal 
with vested property, Section 9(a) qualifies and modifies 
this authority once suit is filed, and it categorically directs 
that he retain the specific property vested. 


Appellants argument that Delaware law does not pro- 
hibit the proposed recapitalization is irrelevant. Obviously 
it is the provisions of the Trading With the Enemy Act 
which spell out the powers of the Custodian and the rights 
of the claimant with respect to vested property—and both 
are bound by what is contained in that statute. 
Appellant’s argument that the Board of GAF might 
accomplish a similar result without action of the stock- 
holders and that the Custodian may accomplish the same 
results without voting the stock claimed by the appellees 
is equally without merit. A court of equity will not permit 
a Governmental official, administering an Act of Congress, 
to do by indirection that which a statute specifically 
prohibits him from doing. 
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ARGUMENT 


L 
UNDER SECTION 9(a) OF THE TRADING WITH THE ENEMY 
ACT, AS AMENDED, THE ATTORNEY GENERAL IS A MERE 
“CUSTODIAN” OF VESTED PROPERTY AND IS REQUIRED 
TO RETAIN THE SPECIFIC PROPERTY VESTED BY HIM 


Section 9(a) of the Trading With the Enemy Act, as 
amended (50 U.S.C. App. Section 9(a)), provides that one 
claiming an interest in vested property may institute suit 
in equity to establish the interest so claimed and states: 


‘Tf suit shall be so instituted, then such money or 

| other property shall be retained im the custody of the 
Alien Property Custodian * * *, as provided in this 

| Act and until any final judgment or decree which shall 
be entered in favor of the claimant shall be fully 

| satisfied by payment or conveyance, transfer, assign- 
| ment, or delivery by the defendant, or by the Alien 
Property Custodian * * * on order of the Court, 

' or until final judgment or decree shall be entered 
inst the claimant or suit otherwise terminated.”’ 


against tl : 
(Emphasis supplied) 


Since the provisions as to vesting give the vesting officials 
such sweeping powers it was obviously Constitutionally 
necessary to write into the statute broad provisions pro- 
tecting the rights of innocent persons and permitting non- 
enemies whose property might be mistakenly vested to be 
made whole. This Congress did by specifying in categoric 
language that the specific property seized ‘‘shall be 
retained”’ by the Custodian once suit is brought. Becker 
Steel Co. v. Cummings, 296 U.S. 74; Central Union Trust 
Co. v. Garvan, 254 U.S. 554; Stoehr v. Wallace, 255 
U.S. 239. 


Once a §9(a) suit is filed ‘‘the property’’ vested may 
not be sold. Central Union Trust Co. v. Garvan, supra. 
It may not be “‘frittered away.”? Standard Oil Co. v. 
Markham, 57 ¥F. Supp. 332. 
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All of the foregoing is admitted by appellant at page 22 
of his brief. Let us turn then to what it is appellant 
proposed to do with the vested property in order to deter- 
mine if the threatened conduct which was enjoined by 
the court below would have violated the clear and funda- 
mental legal rights of appellees outlined above. 


IL 
SUMMARY OF THE RECAPITALIZATION 


Since findings of fact numbered 6, 7 and 8 made by the 
trial judge are so critically important, we quote them ver- 
batim. They are: 


(6) In a notice and proxy statement dated Sep- 
tember 21, 1956, the Board of Directors of GAF 
proposed a plan to change the capital structure of the 
Corporation as follows: 


(a) To retire 2,048.9 Common A shares and 
950,000 Common B shares owned by the Corpora- 


tion, and reduce the capital of the Corporation by 
$1,001,097.50, being the amount of capital repre- 
sented by the shares so retired; 


(b) To amend the certificate of incorporation to 
authorize 3,190,969 shares of new Class A common 
stock of the par value of $10 each, and 5,000,000 
shares of new Class B common stock of the par value 
of $10 each. The shares of the new Class A common 
stock will be freely transferable, but the shares of 
the new Class B common stock will be restricted 
as to ownership and transfer to American nationals. 
In all other respects the shares will be identical. 


(c) To eliminate the present Common A shares 
and to reclassify each of the 592,742.1 Common A 
shares without par value, presently outstanding into 
four shares of new Class A common stock of the 
par value of $10 each; and to eliminate the present 
Common B shares and to reclassify each of the 
2,050,000 Common B shares of the par value of $1.00 
each, presently outstanding into 4/10 of a share 
of new Class A common stock of the par value of 
$10 each. 
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(d) Upon reclassification there will be outstanding 
3,190,968.4 shares of Class A common stock, and 
5,000,000 authorized but unissued shares of new 
Class B common stock, of which 3,190,969 will be 
reserved for the conversion on a share-for-share 
basis, of shares of the new Class A common stock, 
at the option of the holders thereof. 


_ (7) At present there are cumulative earnings re- 
| tamed in the business of $76,690,000. The dividend 
rights attaching to A and B stock are that each 
| Common A share receives ten times the dividend paid 
on a Common B share. 


| (8) The proposed plan, if carried out, would alter 
the rights and privileges pertaining to the vested stock 

and each class thereof. It would enhance the rights 
now incident to Common A stock to the detriment of 
the Common B stock and would have, among others, 
the following effects: 


(a) At present each share of Common A stock 
and each share of Common B stock is entitled to 
one vote. The proposed plan would increase the 
voting rights of the present Common A stock by 
giving each share four votes and would decrease 
the voting rights of the present Common B stock 
by limiting each share to 4/10 of a vote. The present 
Common B individual and aggregate voting rights 
would be substantially reduced under the proposed 
plan. 

(b) Under the proposed recapitalization, the 
present class voting rights established by the 
certificate of incorporation and the Corporation Law 
of the state of incorporation, Delaware, would be 
eliminated in that the present Common A and 
Common B classes would be abolished. 


(c) Each share of present Common A stock has, 
in the event of liquidation, a $75 preference after 
which the assets are distributable in equal parts pro- 
portional to their holdings to holders of Common A 
and Common B shares. The proposed plan would 
is these liquidation rights with detrimental 
re : 
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(d) At present Common B stock has the right to 
subscribe for additionally authorized Common B 
stock, over the presently authorized 3,000,000 shares, 
at $1.00 per share. The proposed plan would 
abolish this preemptive right. 


(e) At present, Common A shares may be re- 
deemed at the option of GAF at market price as 
shown by average quotations on a recognized stock 
exchange and subject to certain other conditions set 
forth in the certificate of incorporation. The stock is 
not listed on a recognized stock exchange. The pro- 

plan would abolish this redemption provision 
which is advantageous to the Common B stock. 


(f) At present Common A shares may be ex- 
changeable for or convertible into B stock on terms 
fixed by the Board of Directors. (Par. 4f, 
Certificate of Incorporation). The proposed plan 
would abolish this provision. 


(g) A purpose of the plan is to enable GAF to 
in equity financing by the sale of all or part 


of the approximately 1,800,000 new Class B common 
stock not reserved for conversion. Thus the non- 
American claimants now permitted to buy any newly 
issued shares would be prevented from purchasing 
any of the unreserved Class B shares, because they 
are to be restricted as to ownership and transfer 
to American nationals. Furthermore, if defendant 
should sell any of the shares not involved in this 
action, these shares would likewise be converted into 
the new Class B restricted common shares un- 
available for purchase by the non-American 

_ elaimants. The practical effect would be further 
to impair claimants ability to protect their voting 
position in GAF. 


These findings of the trial judge are supplemented by 
the succinct language which is to be found in his opinion 
and which reads as follows (J.A. 81): 


‘¢ © © © the proposed plan is far from an exchange 
of one piece of paper for another, or an ex 
similar to that of exchanging an amount of money for 
the same amount in different denominations, which ap- 
pears to be the net result of defendant’s [appellant’s] 
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| argument. On the contrary, as I see it, the exchange 
_ would alter the rights and privileges pertaining to 
the stock in such a manner as to impair valuable 
rights and modify the present nature and character 
| of the stock. In other words, it would substitute one 
| property right for a different property right, and cause 
| irreparable injury to intervening petitioners.’’ 


It is most significant that appellant does not challenge 
the correctness of these facts. He is careful to limit his 
claim only to the contention that the trial judge’s ‘‘con- 
clusion’’ is erroneous, ie., that the recapitalization would 
impair valuable rights. It will be demonstrated that the 
conclusions of law which the trial judge drew from these 
undisputed facts are correct. 


Ti 
THE DELAWARE LAW 


In the first point of his brief, appellant argues at con- 
siderable length that the proposed recapitalization is valid 


under Delaware law. It seems hardly necessary to state, 
however, that the question of whether the proposed 
recapitalization violates Delaware law is entirely irrele- 
vant. Obviously, since appellant controls a majority (in 
excess of 93%) of the stock of GAF, he would normally 
have broad powers as a controlling stockholder under 
Delaware law. It seems equally obvious that it is the 
Trading With the Enemy Act which decrees what it is 
the Custodian may do with property he vests under that 
statute. Whether appellant’s proposed actions do or do 
not contravene Delaware law is beside the point. 


Iv. 
| THE EFFECT OF THE PLAN OF RECAPITALIZATION 
Since appellant does not contest the facts, when his 
claim is reduced to its substance it is simply that the trial 
judge ‘‘greatly exaggerated’’ the ‘‘injury’’ which the 
Custodian’s unlawful action would inflict. He sketches 
numerous mathematical formule in an attempt to prove 
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that while appellees might lose a number of important 
rights appellees are, on a percentage basis, hurt only about 
@ million dollars worth by the proposed recapitalization.® 


But appellant’s argument misses the point. Whether 
the loss is 50 million or 5 million is not the real question. 
It may be suggested that, had it been relevant, appellees 
might have produced much expert testimony with respect 
to the economic impact of the recapitalization on the 
various holders of Interhandel stock. They did not do so 
since the question is not whether the proposed changes 
result in large injury or middle-sized injury—the naked 
‘question is whether the Custodian has the right to 
exchange, trade, or swap what he vested for some other 
form of property having different legal and financial 
rights and values. 


We assume appellant will concede that if he had vested 
the Westchester Apartments he could not ‘‘exchange’’ 
them for the Statler Hotel while a § 9(a) suit was pending 
—even though both are attractive parcels of real estate 
and though he were honestly convinced a downtown hotel 
was a better economic investment than a suburban apart- 
ment house. We assume he will also concede that he would, 
under similar circumstances, be precluded from trading 
Ford Motor Company stock for General Motors Corpora- 
tion stock, though of course, such would not only be an 
exchange of common stock for common stock, it would be 
an exchange of one automobile stock for another auto- 
mobile stock. If these supposed transactions be deemed 
to violate § 9(a) do they differ from the present case? It 
may be conceded that the common A and common B stock 
of GAF which was vested had a number of uncommon and 
unusual attributes. Can the Custodian sincerely believe 
that if he gives back different stock with substantially 


8 Though appellees dispute the correctness of the calculations involved, even 
appellant admits (brief p. 17) that appellees’ voting strength would be reduced 
at least 2% and (brief p. 17) that appellees’ liquidation rights would be re- 
duced 6%. Appellant seems to suggest this loss of nearly $800,000.00 in 
liquidation rights as a mere nothing. 
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altered legal rights that he has ‘‘retained’’ the specific 
property which he vested? 


Vv. 

NEITHER THE DIRECTORS OF GAF NOR THE APPELLANT WHO 
CONTROLS THEM MAY ACCOMPLISH BY INDIRECTION 
THAT WHICH THE TRADING WITH THE ENEMY ACT PRO- 
HIBITS THEM FROM DOING DIRECTLY 

At page 18 of his brief, appellant argues that the effects 
of the proposed recapitalization could have been accom- 
plished by other lawful actions of the corporate Board of 

Directors without a vote of the Custodian and at page 28 

of his brief he argues, in similar fashion, that the Custodian 

has sufficient stockholdings in GAF to accomplish the pro- 
posed change without voting the GAF stock claimed by 
the appellees. 


| The short answer to these contentions is that they sim- 
ply are not so. The trial court found (and appellant has 
not disputed) that the Custodian not only controls GAF 


but that from time to time he issues direct orders to its 
Board of Directors demanding or requiring that certain 
action be taken. In every theoretical and real sense of 
the word the directors of GAF are the agents of the 
Custodian, chosen by him in the first instance and subject 
to his every whim. Under these circumstances to suggest 
that a mere agent may lawfully accomplish that which his 
principle is forbidden by law to do is preposterous. By 
the same token, and even assuming arguendo that appellees 
cannot recover more than 15% of the GAF stock, a court 
of equity will not permit one under a direct statutory duty 
to refrain from doing a forbidden act to accomplish that 
same act by utilizing some other means which clearly 
violates the statutory intent. It should not be forgotten 
that, as the representative of the United States, the 
Custodian is a Governmental official responsible for the 
fair and even-handed administration of the Trading With 
the Enemy Act. For his lawyers to suggest that he may 
find some means of avoiding and evading his clear 
statutory duty is unworthy of consideration by this Court. 
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VL 

THE POWER TO ADMINISTER AS MODIFIED AND QUALIFIED 

BY THE REQUIREMENT OF RETENTION 

Appellant’s Dictionary Definition 

While appellant concedes that his proposed conduct will 
result not only in numerous changes in the legal rights 
inherent in the stock of GAF but also in a physical ex- 
change of one type of stock (new class A) for another 
type of stock (present common A and common B), he 
urges, nevertheless, that all he is really doing is 
‘‘administering”’ the vested property. He argues that so 
long as what he does can be characterized as an act of 
‘‘administration”’ it is quite incidental that such act results 
in the exchange of the vested property for other and 
different property. He argues that voting for a 
recapitalization ‘‘constitutes a use of the rights inherent 
im a share of stock’’, and that “*. . . the word ‘retain’ 
includes the meaning of ‘to continue . . . to use.’’’ Citing 

Black’s Law Dictionary (4th ed.) at page 1479. 


Although this argument, in the language of Judge 
Learned Hand in Cabell v. Markham, 148 F.2d 737, 739, 
constitutes an attempt ‘‘to make a fortress out of the 
dictionary”’, it is particularly abortive since it is not only 
a partial quotation but is entirely misleading. The full 
sentence contained in Black from which appellant quotes 
is (p. 1479): 

“RETAIN. To continue to hold, have, use, recognize, 
etc., and to keep.”’ . (Italics supplied) 


Appellant attempts (brief, p. 22) to analogize the reten- 
tion provision of Section 9(a) with language contained in 
testimentary trusts authorizing a trustee to retain securi- 
ties in the trust which he is not otherwise permitted by law 
to hold. Such attempted analogy is entirely inapposite. 
The basic duty of a trustee is to safeguard and protect the 
value of the trust estate and he is given the broadest kind 
of discretion to sell, exchange or otherwise dispose of trust 
assets in exchange for any other assets of a type approved 
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for trust investment. The permissive authority stating 
that the trustee may ‘‘retain’’ any of the testator’s securi- 
ties, and the trust situations that flow from it, is a far dif- 
ferent thing from the mandatory direction that the Cus- 
todian must ‘‘retain’’ vested property during the pendency 
of a § 9(a) suit. In testamentary trusts the trustee is the 
trusted appointed agent of the one who gives him the prop- 
erty. It is a mild use of language to describe the custodian 
of vested assets as quite the contrary. 


The Proper Construction of Section 9a) 


‘At page 23 of his brief, appellant argues that the 
‘‘retention’”’ language of § 9(a) must be construed with an 
eye to the other sections of the Trading With the 
Enemy Act creating the authority of the Custodian to 
‘‘administer’’ vested property, especially §§ 5(b) and 12. 
He urges that every provision of the Act authorizing him 
to ‘“‘hold’’ property is accompanied by a direction that he 
is to ‘‘administer’’ such property—and he says that while 


the right to sell and to liquidate may come to an end and 
a duty to retain arise when a § 9(a) suit is filed, the right 
to ‘‘administer’’ does not come to an end.° 


\Shorn of all excess verbiage, the legal question which 
emerges is: | 


How does the ‘‘retention’’ provision of § 9(a) 
qualify or otherwise affect the power which ° the 
Custodian has with respect to vested property? 


9 At least two previous unsuccessful attempts have been made to emasculate 
§9(a). In Markham v. Cabell, 326 U.S. 404, the Custodian sought to dismiss 
a §9(a) suit contending that since Cabell’s claim did not qualify under § 9(e) 
of the Act, no relief was available under §9(a). The Supreme Court, in re- 
jecting this contention at p. 409, stated that the remedy afforded by §9(a) 
‘¢would be quite illusory’’ if the construction urged by the Custodian were 
adopted. Similarly, in Clark v. Uebersee-Finans Korp., 332 U.S. 480, the Cus- 
todian contended that once a seizure of property was shown to be permissible 
vander §5(b) there was no remedy for the return of such property under 
§9(a). The Supreme Court again refused to read §9(a) out of the statute 
stating: ‘‘ . . . Such a drastic contraction, if not complete sterilization of 
§9(a) as petitioner [Custodian] suggests should therefore be made only if 
no other alternative is open.’’ 
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We believe the answer to this question is an easy one and 
may be simply demonstrated. 


It is clear that the vesting power of the Trading With 
the Enemy Act is a broad one and that when it is evoked 
it gives the Custodian plenary power over what he seizes 
with the single direction that he deal with the property 
‘¢in the interest of and for the benefit of the United States.”’ 
Stoehr v. Wallace, 255 U.S. 239. Neither the interests of 
those from whom the Custodian takes it nor of any others 
who might have rights in or to the vested property receive 
any recognition or consideration in § 5(b). 


When a suit is filed under § 9(a), however, something 
vibrantly new is added. The power of the Custodian, 
which was theretofore absolute, is changed and modified. 
The words of § 9(a) do not specifically repeal the power to 
sell conferred by §§5, 7 and 12—yet even the Custodian 
agrees that they modify and effectively revoke those 
powers during the pendency of such a suit. Thus the 


overall purpose of the statute is clear and its constituent 
parts logically fall into place. It was designed to permit 
the Government to anesthetize not only property known 
to be enemy-owned but even property which the Custodian 
might merely suspect to be such. But when emergency - 
authority of such overwhelming scope was bestowed it 
required an inoculation of due process in order that it 
might conform to the requirements of the Fifth Amend- 
ment. If it not be so read, the result is legal nonsense, 
for the right given by §9(a) is completely defeated by 
$5(b). No one can seriously believe that the general plan 
to vest property in a war emergency, with careful Con- 
stitutional safeguards, was meant to be mutilated by one 
of its constituent sections. 


Clearly, property mistakenly taken (vested) by Govern- 
ment fiat must be returned—and the one from whom it is 
wrongfully seized is entitled to get back what he had— 
not what some governmental official thinks he ought to 
have. Thus while the Custodian’s powers are broad and 
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full, §9(a) severely modifies them by denying not only 
his right to sell and dispose of vested assets bat, even 
more specifically, by directing that he ‘“‘retain’’ the 
specific property seized. He can administer it, he can 
manage it, he can use it, he can supervise it, he can direct 
it, but only so long as he keeps the specific property 
vested. If he sells it, gives it away, fritters it away or 
swaps it for something else, he obviously cannot be heard 
to say that he has ‘‘retained’’ it—and he has violated 
§ 9{a). 


It should be borne in mind (as the trial judge stated) 
that the Custodian has not been forced to do as he proposes 
by reason of circumstances beyond his control, such as 
bankruptcy, perishability of the property vested, or lack 
of control in putting the plan into effect. Here the 
Custodian controls over 93% of the stock. His sole stated 
reason amounts to one of business convenience and, as the 
trial court stated: 

“The contention * * * that the proposed plan is 


_ wise and desirable for future financing, in the opinion 
of experts, is not a legal reason for contravening the 
statute.’’ (J.A. 83) 


CONCLUSION 


In view of the foregoing, we respectfully submit that 
the action of the trial court was just and proper and 
should be affirmed by this Court. 


Respectfully submitted, 
Epmunp L. Jonzs 
C. Frank REirsnyper 
Attorneys for Appellees 
Ernest Attenhofer, et al. 


810 Colorado Building 
Washington 5, D. C. 


oases & Hantsox 
Ds. Hans Pesratozz 
Of Counsel 
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APPENDIX 


The Trading with the Enemy Act, 40 Stat. 411, as 
amended, 50 U.S.C. Sees. 1 et seq. 


Szcrion 5 


(b)(1) During the time of war or during any other 
period of national emergency declared by the President, 
the President may, through any agency that he may 
designate, or otherwise, and under such rules and regula- 
tions as he may prescribe, by means of instructions, 
licenses, or otherwise— 


(A) investigate, regulate, or prohibit, any trans- 
actions in foreign exchange, transfers of credit or 
payments between, by, through, or to any i 
institution, and the importing, exporting, hoarding, 
melting, or earmarking of gold or silver coin or 
bullion, currency or securities, and 


(B) investigate, regulate, direct and compel, 
nulify, void, prevent or prohibit, any acquisition 
holding, withholding, use, transfer, withdrawal, trans- 
portation, importation or exportation of, or dealing in, 
or exercising any right, power, or privilege with 
respect to, or transactions involving, any property in 
which any foreign country or a national thereof has 
any interest, 


by any person, or with respect to any property, subject to 
the jurisdiction of the United States; and any property or 
interest of any foreign country or national thereof shall 
vest, when, as, @#nd upon the terms, directed by the 
President, in such agency or person as may be designated 
from time to time by the President, and upon such terms 
and conditions as the President may prescribe such in- 
terest or property shall be held, used, administered, 
liquidated, sold, or otherwise dealt with in the interest of 
and ee benefit of the = States, —_ = 
designated agency or person may perform any an acts 
incident to the ccnbanca or furtherance of these 
purposes; and the President shall, in the manner herein- 
above provided, require any person to keep a full record 
of, and to furnish under oath, in the form of reports or 
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otherwise, complete information relative to any act or 
transaction referred to in this subdivision either before, 
during, or after the completion thereof, or relative to any 
interest in foreign property, or relative to any property 
in which any foreign country or any national thereof has 
or has had any interest, or as may be otherwise necessary 
to enforce the provisions of this subdivision, and in any 
ease in which a report could be required, the President 
may, in the manner hereinabove provided, require the 
production, or if necessary to the national security or 
defense, the seizure, of any books of account, records, 
contracts, letters, memoranda, or other papers, in the 
custody or control of such person; and the President may, 
in the manner hereinabove provided, take other and further 
measures not inconsistent herewith for the enforcement of 
this subdivision. 
* e at @ * 


Section 9 


(a) Any person not an enemy or ally of enemy claiming 
any interest, right, or title in any money or other property 


which may have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Prope Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States, or to whom any debt may 
be owing from an enemy or ally of enemy whose property 
or any part thereof shall have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property 
Custodian or seized by him hereunder and held by him or 
by the Treasurer of the United States may file with the 
said custodian a notice of his claim under oath and in such 
form and containing such particulars as the said custodian 
shall require; and the President, if application is made 
therefor by the claimant, may order the payment, con- 
veyance, transfer, assignment, or delivery to said claimant 
of the money or other property so held by the Alien 
Property Custodian or by the Treasurer of the United 
States, or of the interest therein to which the President 
shall determine said claimant is entitled: Provided, That 
no such order by the President shall bar any person from 
the prosecution of any suit at law or in equity against the 
claimant to establish any right, title, or interest which he 
may have in such money or other property. If the 
President shall not so order within sixty days after the 
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filing of such application or if the claimant shall have filed 
the notice as above required and shall have made no 
application to the President, said claimant may institute 
a suit in equity in the Supreme Court of the District of 
Columbia or in the district court of the United States for 
the district in which such claimant resides, or, if a cor- 
poration, where it has its principal place of business (to 
which suit the Alien Property Custodian or the Treasurer 
of the United States, as the case may be, shall be made a 
party defendant), to establish the interest, right, title, or 
debt so claimed, and if so established the court shall order 
the payment, conveyance, transfer, assignment, or delivery 
to said claimant of the money or other property so held 
by the Alien Property Custodian or by the Treasurer of 
the United States or the interest therein to which the court 
shall determine said claimant is entitled. If suit shall be 
so instituted, then such money or property shall be 
retained in the custody of the Alien Property Custodian, 
or in the Treasury of the United States, as provided in 
this Act and until any final judgment or decree which shall 
be entered in favor of the. claimant shall be fully satisfied 


by payment or conveyance, transfer, assignment, or 
delivery by the defendant, or the Alien Property 
Custodian, or Treasurer of the United States on order of 
the court, or until final judgment or decree shall be entered 
against the claimant or suit otherwise terminated. 
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IN THE UNITED STATES COURT OF APPEAIS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,700 


Hurseer Browne, Jz., Arrornsy GENERAL oF THE UNITED 
‘States, as Successor to THE Aten Prorerry Cusropian, 


er aL., Appellants, 


v. 


Exic G. Kaurman, Eenesr ATTenHOorer, ET aL., AND SociETE 
InTERNATIONALE Pour Parricreations INDUSTRIELLES ET 


Commencuts, §.A., etc., Appellees. 


‘Kppeal trom the United States District Court for the 
District of Columbia 


Certificate of Service 


I hereby certify that I have delivered a copy of the fore- 
going Brief for Appellees Ernest Attenhofer, et al. this 
30th day of September, 1957, to the office of George B. 
Searls, Esq., Office of Alien Property, Department of Jus- 
tice, Washington 25, D. C., attorney for appellant Herbert 
Brownell, Jr., et al. 

| C. Frank Rersyyper 














IN THE 


United States Court a Appeals 


kon 
For tHe Disrricr or Conese eam vot 


No. 13,701 





Boyp S. Leepom, er at., individually and as Chairmar ana 
~ Members of and constituting the National Labor 
Relations Board, Appellant, 


Vv. 


~ Wuutam Kynz, individually and as President of Burraro 
SEction, WESTINGHOUSE ENGINEERS AssoctaTion, Ener- 
NEERS AND SCIENTISTS.or AmeEntca, a Voluntary Unin- 
corporated Labor Organization, eee 


Appeal poe the United States District Court for the 
District of Columbia 


ee 





Fasano Bracw 5. Anans, ‘Wasurxarox, D.C. 


| 
| 
| 








TABLE OF CONTENTS 


Complaint for Injunction 
Exhibit ‘‘A’’: Decision and Direction of Election 


Exhibit ‘“‘B’’: Telegram Dated June 13, 1956, Og- 
den W. Fields to Jonas Silver of Mayer, Weiner 


Exhibit ‘‘C’’: Certification of Representatives .. 


Motion of Defendants to Dismiss the Complaint or, in 
the Alternative, for Summary Judgment in Their 


Exhibit 1: Tally of Ballots 


Cross-Motion of Plaintiff for Summary Judgment in 
Its Favor 


Minute Entry of Clerk 
Findings of Fact and Conclusions of Law 
Order of December 19, 1956 


Motion of Defendants to Drop Ivar H. Peterson as a 
Party Defendant 


ee Dropping Ivar H. Peterson as a Party Defend- 


ee of Appeal 
Designation of Contents of Record on Appeal 

















IN THE 


United States Court of Appeals 


For tue District or CotumBia Crecurr 


No. 13,701 


Boyp 8. Lzepom, er au., individually and as Chairman and 
Members of and constituting the National Labor 
Relations Board, Appellant, 


Vv. 


Wurium Kynz, individually and as President of Burraro 
Section, WESTINGHOUSE ENGINEERS Association, ENcI- 
NEERS AND ScIENTisTs oF AMERICA, a Voluntary Unin- 
corporated Labor Organization, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


JOINT APPENDIX 








2 
Filed July 12, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2909-’56 


Wuimum Kyweg, individually and as President of Burrato 
Section, WESTINGHOUSE ENGINEERS ASSOCIATION, EINGI- 
NEEBS AND Scientists or America, 8 Voluntary Unin- 
corporated Labor Organization, P.O. Box No. 2528, 
Cheektowaga, New York, Platwntiff, 

~against- 

Boyp S. Lzzepom, Asz Murpocs, Ivar H. Pererson, Pamir 

Ray Ropczrs, SterHen S. Bean, individually and as 


Chairman and Members of and constituting the 
NationaL Lasor Rexations Boarp, Defendants. 


Complaint for Injunction 
Plaintiff, for its complaint herein, alleges: 


1. This action arises under the Labor Management Rela- 
tions Act of 1947, 29 U.S.C. Sections 151 et seq., an Act 
of Congress regulating commerce. This Court has juris- 
diction under 62 Stat. 931, 28 U.S.C. Section 1337. 


'2. This complaint is filed by plaintiff for the purpose of 
having this Court compel the defendants to direct a vote 
among professional employees to determine whether such 

professional employees wish to be included in a 
2 bargaining unit with non-professional employees 

pursuant to Sections 9(b)(1) and 2(12) of said Act, 
29 U.S.C. Sections 159(b)(1) and Sy as hereinafter 
more fully appears. 

3. This action also arises under Sections 10(a), 10(b), 
10(c), and 10(e) of the Administrative Procedure Act of 
1946, 5 U.S.C. Sections 1001 et seq. 
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4. Buffalo Section, Westinghouse Engineers Association, 
Engineers and Scientists of America, is a voluntary unin- 
corporated labor organization, maintaining its principal 
office for the transaction of its regular business at P.O. 
Box No. 2528, Cheektowaga, New York, and William Kyne 
is the President thereof. 


5. Membership in Buffalo Section, Westinghouse Engi- 
neers Association, Engineers and Scientists of America, 
is open to all non-supervisory professional engineers and 
scientists employed at the Cheektowaga, New York, plant 
of Westinghouse Electric Corporation. Buffalo Section, 
Westinghouse Engineers Association, Engineers and Scien- 
tists of America, exists for the purpose of enhancing the 
economic and professional status of engineers and scien- 
tists who are professional employees as defined in Section 
2(12) of the Labor Management Relations Act, 1947, 29 
U.S.C. Section 152 (12), through collective bargaining with 
Westinghouse Electric Corporation. 


6. Said Westinghouse Electric Corporation is engaged 

in an industry or activity affecting commerce within the 

meaning of Sections 2(6) and 2(7) of the Labor 

3 Management Relations Act, 29 U.S.C. Sections 152(6) 
and 152(7). 


7. On or about October 14, 1955, plaintiff filed a petition 
for certification of representatives with the Regional 
Director of the National Labor Relations Board for the 
Third Region, alleging that a substantial number of em- 
ployees occupying the job descriptions of Engineer Assist- 
ant, Engineer Associate, Engineer, Engineer Senior and 
Engineer Fellow, at the Cheektowaga, New York, plant 
of Westinghouse Electric Corporation, wish to be repre- 
sented for purposes of collective bargaining by plain- 
tiff, and plaintiff desires to be certified as representative 
of these employees pursuant to Sections 9(a) and (c) of 
the Labor Management Relations Act, 1947, 29 U.S.C. 
Sections 159(a) and 159(c). 
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8. Said petition was given Case No. 3-RC-1634 by the 
Regional Director of the National SOS Relations Board 
for the Third Region. 


'9. Upon the petition filed by plaintiff, hearing was con- 
ducted on March 7th and 8th, 1956 in Buffalo, New York, 
by an officer duly designated by the Regional Director of 
the National Labor Relations Board for the Third Region, 
pursuant to Section 9(c) of said Act, 29 U.S.C. Section 
159(c). At the hearing, plaintiff, by amendment to its 
petition, sought to represent all professional employees 
within the meaning of Section 2(12) of said Act at the 
Cheektowaga, New York, plant of Westinghouse Electric 
Corporation including, in addition to the categories origi- 

nally named in the petition, Manufacturing Engineer, 
4 Manufacturing Engineer Senior, Plant Layout En- 
gineer, Methods Engineer and Purchasing Engineer. 


10. At the hearing, Buffalo Salaried Employees Associ- 
ation, Incorporated, a labor organization, was permitted 
to intervene in the proceedings. The Intervenor alleged 
that employees at the Cheektowaga, New York, plant of 
Westinghouse Electric Corporation in the additional cate- 
gories of Engineer Order Service, Engineer Test Record, 
Engineer Contact, Order Correspondent Master, and 
Safety Inspector were also professional employees within 
the meaning of Section 2(12) of said Act and should be 
included within the bargaining unit together with all the 
professional employees sought by the plaintiff in the 
amended petition. 


'11. On May 28, 1956, defendant, National Labor Relations 
Board, issued its Decision and Direction of Election in the 
aforesaid representation proceeding, finding that the em- 
ployees in the categories sought to be included in the bar- 
gaining unit by plaintiff are professional employees within 
the meaning of Section 2(12) of said Act and that the em- 
ployees in the categories of Engineer Order Service, Engi- 
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neer Test Record, Engineer Contact, Order Correspondent 
Master, and Safety Inspector are not professional em- 
ployees within the meaning of Section 2(12) of said Act. 
In the aforesaid Decision And Direction Of Election, de- 
fendant, National Labor Relations Board, further found 
that all professional employees at the Cheektowaga, New 

York plant of Westinghouse Electric Corporation, 
5 including the categories of Engineer Assistant, En- 

gineer Associate, Engineer, Engineer Senior, Engi- 
neer Fellow, Manufacturing Engineer, Manufacturing 
Engineer Senior, Plant Layout Engineer, Methods Engi- 
neer and Purchasing Engineer, as well as the non-profes- 
sional Engineer, Engineer Order Service, Engineer Test 
Record and Engineer Contact, constitute an appropriate 
unit for the purposes of collective bargaining within the 
meaning of Section 9(b) of the Labor Management Rela- 
tions Act, 1947, 29 U.S.C. Section 159(b). The defendant, 
National Labor Relations Board, despite the provisions of 
Section 9(b)(1) of said Act, nevertheless refused to direct 


a vote among the professional employees as such to decide 
whether or not they wished to be included in a unit together 
with the non-professional employees, as provided in Section 
9(b)(1) of said Act. A copy of said Decision And Direc- 
tion Of Election is hereto annexed as Exhibit ‘‘A’’. 


12. In the aforesaid Decision And Direction Of Election, 
defendant, National Labor Relations Board, directed that 
an election be held within thirty days of the date of this 
Direction, among the employees in the aforesaid unit to 
determine whether or not they desire to be represented, 
for purposes of collective bargaining, by Buffalo Section, 
Westinghouse Engineers Association, Engineers and Scien- 
tists of America, by Buffalo Salaried Employees, Incorpo- 
rated, or by neither. 

13. On June 7, 1956, plaintiff filed a Motion To Stay 


Election, Reconsider And Amend Decision And Direction 
Of Election And Request For Oral Argument in the 
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6 aforesaid representation proceeding alleging that 

defendant, National Labor Relations Board, acted in 
excess of its statutory authority by including, in the same 
bargaining unit, professional and non-professional em- 
ployees without having first accorded such professional 
employees an opportunity to determine by majority vote 
whether or not they wished to be included in such unit as 
required by Section 9(b)(1) of said Act. 


14. On June 13, 1956, defendant, National Labor Rela- 
tions Board, denied the aforesaid motion. A copy of said 
order denying plaintiff’s motion is hereto annexed as Ex- 
hibit ‘*B’’. 

15. On June 14, 1956, an election by secret ballot was 
held under the direction of the Regional Director of the 
National Labor Relations Board for the Third Region 
among the employees in the aforesaid unit found to be 
appropriate by the Board, including the non-professional 


categories, without the professional employees having been 
first accorded an opportunity to determine by vote whether 
or not they wished to be included in such unit. The plain- 
tiff received a majority of the valid votes cast. 


16. On June 21, 1956, plaintiff was certified by the 
Regional Director of the National Labor Relations Board 
for the Third Region, acting on behalf of the defendant, 
National Labor Relations Board, as the exclusive bargain- 
ing representative of the professional and non-professional 
employees at the Cheektowaga, New York, plant of 

the Westinghouse Electric Corporation, including 
7 employees in the categories set forth in the afore- 

said bargaining unit. <A copy of said certification 
is hereto annexed as Exhibit ‘‘C’’. 


17. Sections 9(b) and 9(b)(1) of the Labor Management 
Relations Act, 1947, 29 U.S.C. Section 159(b) provide as 
follows: 
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‘*(b) The Board shall decide in each case whether, in 
order to assure to employees the fullest freedom in exer- 
cising the rights guaranteed by this Act, the unit appro- 
priate for the purposes of collective bargaining shall be 
the employer unit, craft unit, plant unit, or subdivision 
thereof: Provided, That the Board shall not (1) decide 
that any unit is appropriate for such purposes if such unit 
includes both professional employees and employees who 
are not professional employees unless a majority of such 
professional employees vote for inclusion in such unit;’’ 


18. Although the aforesaid Section 9(b)(1) of the Labor 
Management Relations Act, 1947, provides that the Na- 
tional Labor Relations Board shall not decide that a 
bargaining unit of professional and non-professional em- 
ployees is appropriate unless a majority of such profes- 
sional employees vote for inclusion in such unit, the de- 
fendants, Boyd S. Leedom, Abe Murdock, Ivar H. Peterson, 
Philip Ray Rodgers and Stephen S. Bean, as members of 
the National Labor Relations Board, have determined that 
such bargaining unit is nevertheless appropriate and have 
certified plaintiff as exclusive bargaining representative 
of employees in such unit without first ascertaining the 
desires of the professional employees by vote as to whether 

or not they wish to be included in such unit with 
8 non-professional employees, thereby failing and re- 

fusing to comply with the aforesaid Section 9(b) (1) 
of the Labor Management Relations Act, 1947. 


19. In refusing to direct a vote among such professional 
employees to determine whether or not they wish to be 
included in the unit with non-professional employees, the 
defendants, Boyd S. Leedom, Abe Murdock, Ivar H. Peter- 
son, Philip Ray Rodgers and Stephen S. Bean, as members 
of the National Labor Relations Board, have exceeded the 
scope of their statutory authority and thereby have failed 
and refused to comply with Section 9(b)(1) of said Act, 
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and have thereby further acted arbitrarily, capriciously 
and not in accordance with law. 


| 20. By reason of the wrongful acts and the unlawful 
withholding of action by defendants hereinabove com- 
plained of, plaintiff has been, is now, and in the future will 
be denied a right to be selected as exclusive representative 
in a bargaining unit of professional employees and exclud- 
ing non-professional employees should a majority of such 
professional employees so desire, a right guaranteed to 
it by virtue of the laws of the United States, to-wit: 
Sections 9(b)(1) and 2(12) of the Labor Management 
Relations Act, 1947, and has been, is now, and will be denied 
the protection guaranteed to it by virtue of said law to 
its irreparable damage unless this Court exercise the power 
and authority vested in it to set aside in part the Decision 
And Direction Of Election issued by the Board in Case 

No. 3-RC-1634, and to order the defendants, Boyd 
9 S. Leedom, Abe Murdock, Ivar H. Peterson, Philip 

Ray Rodgers and Stephen S. Bean, as members of 
the National Labor Relations Board, to conduct an election 
among the aforementioned professional employees to deter- 
mine whether or not a majority of such professional em- 
ployees wish to be included in a unit together with employ- 
ees who are not professional employees, as required by 
Section 9(b)(1) of said Act. 


21. The plaintiff herein has no adequate remedy at law 
and has no means for the redress of wrongs whereof it 
here complains, plaintiff having exhausted its administra- 
tive remedies, except through mandatory injunction pro- 
ceedings to review the actions of the defendants and to 
order said defendants to set aside in part the Decision And 
Direction Of Election in Case No. 3-RC-1634 and to conduct 
an election pursuant to Section 9(b)(1) of said Act as 
hereinabove set forth and described in this complaint. 
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WHererokg, plaintiff prays: 


(a) That a permanent injunction be granted and issued 
from this Court to the defendants, Boyd S. Leedom, Abe 
Murdock, Ivar H. Peterson, Philip Ray Rodgers and 
Stephen S. Bean, as members of the National Labor Rela- 
tions Board, committing, requiring and compelling them 
and the National Labor Relations Board and all those 
acting under and by virtue of its authority to set aside in 
part the Decision And Direction Of Election, and to set 
aside and vacate the election conducted on June 14, 1956, 

and to set aside and vacate the certification of repre- 
10 sentatives dated June 21, 1956, in Case No. 3-RC- 

1634, and further enjoining the defendant, National 
Labor Relations Board, from processing the petition filed 
in Case No. 3-RC-1634, unless defendant, National Labor 
Relations Board, hereafter conducts its investigation in 
Case No. 3-RC-1634 to ascertain representatives for pur- 
poses of collective bargaining with Westinghouse Electric 


Corporation in the manner provided by Section 9(b) (1) 
of the Labor Management Relations Act, as amended. 


(b) That such other and further relief be granted as 
this Court deems appropriate. 


Maver, WEINER & Mayer 


By: AsrkaHaM WEINER 
partner 
19 West 44th Street, 
New York 36, N.Y. 


JaFFEE & Dunavu 


By Samvuen H. Jarree 
912 DuPont Circle 
Building, N.W. 
Washington 6, D.C. 
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VERIFICATION 


Starz or New York, 
County or New Yorx, <a25 

ApraHamM WEINER, being first duly sworn, on oath deposes 
and says that he has read the foregoing complaint by him 
subscribed; that he knows the contents thereof; and that 
he verily believes the matters therein set forth to be true. 


ABRAHAM WEINER 


Maver, WeInEE & Mayer 
19 West 44th Street, 
New York 36, N.Y. 


Subscribed to and sworn before me this 10th day of 
July, 1956. 


JEROME WENIG 


Jerome Wenig 
Notary Public State of New York 
Qualified in New York County 
No. 81 036 925 
Commission Expires March 30, 1958 
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Exhibit “A” 
115 NLRB No. 228 D-9891 
Cheektowaga, New York 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Case No. 3-RC-1634 
WestineHouse Execretc Corporation, Employer 
and 


Burrato Section, WESTINGHOUSE ENGINEERS ASSOCIATION, 
ENGINEERS aND Screntists or Amenica,? Petitioner 


Decision and Direction of Election 


Upon a petition duly filed under Section 9 (c) of the 
National Labor Relations Act, a hearing was held before 
Bernard Marcus, hearing officer. The hearing officer’s 


rulings made at the hearing are free from prejudicial error 
and are hereby affirmed.” 


Upon the entire record in this case, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 


2. The labor organizations involved claim to represent 
certain employees of the Employer.* 


————_—_ 


1 The name of the Petitioner appears as amended at the hearing. 


2 The hearing officer referred to the Board the motions to dismiss made at 
the hearing by the Intervenor. For the reasons set forth below, these motions 
and the motions to dismiss made in the Employer’s brief are hereby denied. 


3 Buffalo Salaried Employees Association, Incorporated, herein called the 
Intervenor, was permitted to intervene in this proceeding on the basis of its 
contractual interest in the employees whom the Petitioner seeks to represent. 
The motion to intervene was granted without objection, but the Petitioner, 
later in the hearing and in its brief filed after the hearing, contended that the 
Intervenor had no standing as its most recent contract failed to reflect a 
change in its name. We find this contention without merit. Accordingly, the 
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3. The hearing officer referred to, the Board the Peti- 
tioner’s motion made at the hearing to amend the unit 
set forth in the petition. 


12. The Employer and the Intervenor contend that 

the unit described in the petition is inappropriate, 
that the Petitioner’s amendment of the proposed unit at 
the hearing was so substantial as to constitute a new peti- 
tion, and that the contract entered into after the filing 
of the petition but before the amendment was therefore 
a bar. 


The Petitioner’s original proposed unit sought 5 cate- 
gories of engineers, totaling 166 employees. The amend- 
ment to the petition would add 5 more categories of 
engineers totaling 67 employees. The parties stipulated 
that all the employees sought by the Petitioner are pro- 
fessional engineering employees. Under these circum- 
stances, we find that the amendment did not constitute a 
new petition or affect the timeliness of the original filing.‘ 
The Petitioner’s motion to amend the unit set forth in 
the petition is hereby granted. We find therefore that 
the contract is not a bar, and the motions to dismiss on 
this ground are denied. Accordingly, we find that a ques- 
tion affecting commerce exists concerning the representa- 
tion of employees of the Employer within the meaning of 
Section 9 (c) (1) and Section 2 (6) and (7) of the Act. 


4. The unit, as set forth in the petition, sought employees 
in the following job descriptions: engineer assistant, engi- 
neer associate, engineer, engineer senior, and engineer 


Intervenor’s Petition to Reopen Hearing, filed on April 30, 1956, to take 
evidence as to its change in name, is hereby denied. 

The Petitioner and the Intervenor refused to stipulate that each was a labor 
organization within the meaning of the Act. We find that as both the Peti- 
tioner and the Intervenor are organizations which exist for the purpose of 
representing employees for collective bargaining purposes, they are labor or- 
ganizations within the meaning of Section 2 (5) of the Act. 


4 Hyster Company, 106 NLEB 347, 348. 
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fellow. The unit, as amended at the hearing, sought all 
professional employees including, in addition to the cate- 
gories named in the petition, manufacturing engineer, 
manufacturing engineer senior, plant layout engineer, 
methods engineer (formerly time and motion analyst), 
and purchasing engineer. 


As stated above, the parties stipulated that employees 
in all the categories set forth in the amended unit are 
professional employees within the meaning of Section 2 
(12) of the Act. None of the parties disputed the appro- 

priateness of a unit of professional employees nor 
13 __— the inclusion in such unit of all the categories in 

the amended unit.. The parties were in disagree- 
ment, however, as to the unit placement of 5 additional 
categories: engineer order service, engineer test record, 
engineer contact, order correspondent master, and safety 
anspector.* The Intervenor maintained that the employees 
in these categories have professional status and should be 
included in the unit of agreed professional employees. The 
Petitioner maintained that the employees in these 5 cate- 
gories are not professional employees as defined in Section 
2 (12) of the Act, and should therefore be excluded. The 
Employer took no position at the hearing with respect to 
the unit placement of these disputed categories, which are 
not classified as professional by the Employer. In its 
brief filed after the hearing, however, the Employer main- 


5 Following a consent election in 1946 (3-R-1388), the Intervenor was 
selected by two voting groups of professional employees and of salaried non- 
professional employees. The parties in that proceeding having agreed that 
in such event the two groups would be combined in a single unit, the Inter- 
venor was certified as the bargaining representative for such unit. The parties 
herein stipulated at the hearing that the Employer, the Intervenor, and another 
labor organization, which is not a party in the present proceeding, have entered 
into an agreement (3-RC-1595) for a consent election in a unit of the salaried 
nonprofessional employees. 

6 The parties stipulated that employees in the category of machine designer 
are not professional, and no contention was made that they should be included. 
Accordingly, they are excluded from the unit. 
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tained that employees in 4 of the disputed categories should 
be included in the unit because they ‘‘are so closely allied 
with and integrated in the engineering operations at the 
plant ...,’’ but that the fifth category, safety inspectors, 
“‘are rather administrative, and probably should be ex- 
eluded from any unit.’’ 

There are 5 employees in the engineer order service 
category, 1 in class A, 2 in B,and2inC. These employees 
progress on the basis of training and education from C to 
A, which is the highest classification. All 5 do similar 
work but handle proportionately more difficult assign- 
ments in the higher classifications. Their work requires 
electrical or mechanical knowledge and experience. They 
check customers’ orders to determine the extent to which 
standard or special products are called for, and estimate 

the amount of engineering required in order to deter- 
14 mine when delivery to the customer can be made. 

In some instances they develop variations in stand- 
ard designs themselves and then put the orders through 
the factory for production, but they refer more complicated 
problems to the admittedly professional design engineers. 
They work in the same room as the design engineers, and 
are in constant contact with them. They report to an 
engineering manager, as do the employees sought by the 
Petitioner. Although the Employer does not require, it 
prefers, engineering degrees for these jobs, and some men 
in this category have such degrees. Men have been trans- 
ferred from this category to that of engineer. 

There are 3 employees in the engineer test record cate- 
gory, 1 in class A and 2 in class B. They compile data 
received from the test floor on such matters as currents, 
voltages, watts, and temperatures, into prescribed forms. 
Using higher mathematics, they plot the data into curves 
which express torques and efficiencies, power factors, losses, 
and regulation. They are also responsible for preparing 
data on curves and other forms which go to the Employer’s 
customers. 
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Their work brings them into frequent contact with design 
engineers. They work in the same section and under the 
same supervision as some of the design engineers. Al- 
though not required, some of these men have engineering 
degrees. A few men in this category have been transferred 
to jobs in the engineer assistant category. 


There is 1 man in the engineer contact category, who is 
the liaison man between the design engineering department 
and the shop. He makes on-the-spot diagnoses of trouble 
in manufacturing or tests, can authorize some changes in 
design or material, and refers others to the design engi- 
neers. He also allocates the cost of a correction to the 
section responsible for the error. He works frequently 
with design engineers, is located in the same office, and 
reports to the same supervisor. His job does not require 
an engineering degree, but the work requires some engi- 

neering skill plus considerable experience with the 
15. employer’s products. Men have moved from this 

work to jobs in categories stipulated to be pro- 
fessional. 

There are 3 employees in the category of order cor- 
respondent master. They coordinate customer orders, 
which may run as large as 100 carloads in shipment. Their 
work requires familiarity with apparatus built at the plant 
here involved, at other Westinghouse plants, and at plants 
of other companies. They handle order service papers, 
obtain data as to availability of equipment from engineers 
and from Westinghouse district offices, and relay this in- 
formation to the customers. They work in the same build- 
ing as the engineering sections but in a separate office. 
Their work is under the supervision of the order service 
supervisor, who also supervises a number of order service 
correspondents and another group which handles renewal 
orders. 


There are 2 employees in the category of safety inspector. 
They are responsible for maintaining safety in the plant. 
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When necessary, they design safety devices for machines. 
There are no formal educational requirements for these 
jobs. The office of the inspectors is in the industrial rela- 
tions department, in the same building as the engineering 
department but on a different floor. They work under a 
supervisor of safety, who reports to the head of the indus- 
trial relations department. 


| We find, upon the basis of the entire record, that the 
employees in the 5 disputed categories are not professional 
employees within the meaning of Section 2 (12) of the Act. 
We find farther, however, that employees in the 3 categories 
of engineer order service, engineer test record, and engineer 
contact, have had considerable education and experience in 
the engineering field, are occasionally transferred to the 
professional engineering categories, work in the same gen- 
eral area and under common supervision with the admit- 
tedly professional engineering employees, spend much of 
their time collaborating and consulting with these profes- 
sional employees, and share a close community of employ- 
ment interests with them. Furthermore, employees 
16 in these 3 categories were included with the ad- 
| mittedly professional engineers in the voting group 
in the 1946 election. Also, it does not appear that the 
addition of the 9 employees in these categories to the unit 
of 233 employees stipulated to be professional would de- 
stroy the predominantly professional character of such a 
unit. Under all the circumstances, we shall include these 
employees in the professional unit. We do not, however, 
find that the order correspondent masters and safety in- 
spectors share this mutuality of employment interests 
with those in the unit. They were not included with the 
engineers in the 1946 election, and we shall exclude them 
from the unit here found appropriate. 


7 Westinghouse Electric Corporation, 111 NLRB 497, 501; Westinghouse 
Electric Corporation, 80 NLRB 591, 594. 
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Accordingly, we find that the following employees at the 
Employer’s Cheektowaga, New York, plant constitute an 
appropriate unit for the purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act: All pro- 
fessional employees, including the categories of engineer 
assistant, engineer associate, engineer, engineer senior, 
engineer fellow, manufacturing engineer, manufacturing 
engineer senior, plant layout engineer, methods engineer 
(formerly time and motion analyst), purchasing engineer, 
engineer order service, engineer test record, and engineer 
contact, but excluding the categories of machine designer, 
order correspondent master, and safety inspector, all other 
employees, guards, and supervisors as defined in the Act.® 


DreecTiIon or ELECTION 


As part of the investigation to ascertain representatives 
for the purposes of collective bargaining with the Em- 
ployer, an election by secret ballot shall be conducted as 


early as possible, but not later than 30 days from the date 
of this Direction, under the direction and supervision of 
the Regional Director for the Region in which this case was 
heard, and subject to Sections 102.61 and 102.62 of Na- 

tional Labor Relations Board Rules and Regulations, 
17 among the employees in the unit found appropriate 

in paragraph numbered 4, above, who were employed 
during the payroll period immediately preceding the date 
of this Direction of Election, including employees who did 
not work during said payroll period because they were ill 
or on vacation or temporarily laid off, and employees in 
the military services of the United States who appear in 
person at the polls, but excluding those employees who 
have since quit or been discharged for cause and have not 
been rehired or reinstated prior to the date of the election, 


8In view of our unit finding above, which corresponds substantially to the 
unit in the amended petition, we deny the motion to dismiss on the grounds 
(1) that the unit set forth in the original petition is too limited, and (2) that 
the unit set forth in the amended petition is not comprehensive enough. 
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and also excluding employees on strike who are not entitled 
to reinstatement, to determine whether or not they desire 
to be represented, for purposes of collective bargaining, 
by Buffalo Section, Westinghouse Engineers Association, 
Engineers and Scientists of America, by Buffalo Salaried 
Employees Association, Incorporated, or by neither. 


Dated, Washington, D. C., May 28, 1956. 


Boyp Lrepom, Chairman 

Ase Munrpocx, Member 

Ivan H. Peterson, Member 

Pump Ray Ropcers, Member 

Srzruen S. Bean, Member 
NationaL Lasoz RELAations Boarp 


Filed July 12, 1956 


Exhibit “B” 
WESTEEN UNION 
Telegram 
1956 Jun 13 PM 2 32 


NA 137, GOVT LONG PD-WUX NEW YORE NY 13 15 1P- 
NY MAYER WEINER AND MAYER, ATT JONAS SILVER ESQ- 
19 West 44 St- 

-RE WESTINGHOUSE ELECTRIC CORP., 3-RC 1634. IT IS HEREBY 
ORDERED THAT THE PETITIONER’S MOTION TO STAY ELECTION, 
RECONSIDER AND AMEND DECISION AND DIRECTION OF ELEC- 
TION, AND REQUEST FOR ORAL ARGUMENT, THE INTERVENOR’S 
MOTION FOR RECONSIDERATION AND THE EMPLOYER’S PETITION 
¥OR RECONSIDERATION BE, AND THEY HEREBY ARE, DENIED ON 
THE GROUND THAT NOTHING HAS BEEN PRESENTED THAT WAS 
NOT PREVIOUSLY CONSIDERED BY THE BOARD. BY DIRECTION 
OF THE BOARD- 
OGDEN W FIELDS NATIONAL LABOR RELATIONS BOARD WASH- 

INGTON DC- 
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Filed July 12, 1956 


Exhibit “C” 
UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


In the Matter of 
WestincHouse Exectrric Corporation, Employer 
and 


BurraLto Section, WestincHoUSE ENGINEERS ASSOCIATION, 
ENGINEERS AND Scientists or America, Petitioner 


Type of Election 
1 Consent Agreement 
X Board Ordered 
DO Stipulation 


Case No. 3-RC-1634 


Certification of Representatives 


An election having been conducted in the above matter 
by the undersigned Regional Director of the National Labor 
Relations Board in accordance with the Rules and Regula- 
tions of the Board; and it appearing from the Tally of 
Ballots that a collective bargaining representative has been 
selected; and no objections having been filed to the Tally 
of Ballots furnished to the parties, or to the conduct of the 
election, within the time provided therefor; 


Pursuant to authority vested in the undersigned by the 
National Labor Relations Board, 


Ir Is Heresy Ceatirtep that Burrato Secrion, WESTING- 
HOUSE ENGINEERS ASSOCIATION, ENGINERRS AND SCIENTISTS 
or America has been designated and selected by a majority 
of the employees of the above-named Employer, in the unit 
herein involved, as their representative for the purposes 
of collective bargaining, and that, pursuant to Section 














20 


9 (a) of the Act as amended, the said organization is the 
exclusive representative of all the employees in such unit 
for the purposes of collective bargaining with respect to 
rates of pay, wages, hours of employment, and other condi- 
tions of employment. 


Signed at Buffalo, New York 
on the 21st day of June, 1956. 


(Sean) 
On behalf of 


NationaL Lasor Reiations Boarp 
Mere D. Vincent, JR. 

Regional Director for Third Region 
National Labor Relations Board 


20 Filed September 11, 1956 


Motion of Defendants to Dismiss the Complaint or, in the 
| Blternative, for Summary Judgment in Their Favor 


| Come now the defendants, by their attorneys, and in 
opposition to plaintiff’s motion for a permanent injunction, 
move as follows: 


' 1. That the complaint herein be dismissed because: 


(a) This Court is without perecon of the subject 
nentior of the action; 


(b) The complaint fails to state a claim warranting 
judicial relief. 

2. In the alternative, that summary judgment for defend- 
ants be granted, on the basis of the complaint, including the 
exhibits attached thereto, and the copy of the tally of 
ballots from the official files of the National Labor Rela- 
tions Board, which is attached hereto as Exhibit 1 and is 
made a part of this motion. 
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WHEREFORE, it is respectfully requested that plaintiff’s 
motion for a permanent injunction be denied, and that the 
relief requested by the defendants be granted. 


Marce, Matuer-Prevost 
/s/ Marcel Mallet-Prevost 
Assistant General Counsel 


Norton J. ComE, 
JouN E. Jay, 

Attorneys, 
National Labor Relations Board, 
Attorneys for Defendants. 
4th & C Streets, S.W., 
Washington 25, D.C. 


Dated September 11, 1956. 


Filed September 11, 1956 
Exhibit | 
UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 
In the Matter of 
WEstiIncHOUSE ELEcTRIC CoRPORATION 
and 


WEsTINGHOUSE ENcInEERS Association, BurraLo SEcTION, 
EXNGINEERS AND SCIENTISTS OF AMERICA 


Case No. 3-RC-1634 
Date issued June 14, 1956 
Type of election Board ordered 


TALLY OF BALLOTS 


The undersigned agent of the Regional Director certifies 
that the results of the tabulation of ballots cast in the 
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election held in the above case, and concluded on the date 
indicated above, were as follows: 


1. Approximate number of eligible voters 245 
2. Void ballots None 
3. Votes cast for Westinghouse Engineers Assn., 
Buffalo Section 126 
4. Votes cast for Buffalo Salaried Employees Assn., 
Inc. 80 
. Votes cast for 
. Votes cast against participating labor 
organization(s) 20 
7. Valid votes counted (sum of 3, 4, 5, and 6) 226 
. Challenged ballots 2 
. Valid votes counted plus challenged ballots 
(sum of 7 and 8) 
. Challenges are (ot) sufficient in number to affect 
the results of the election. 
. A majority of the valid votes has been cast for 


Westinghouse Engineers Association. 
For the Regional Director 


Epwarp H. Noonan, Jr. 


The undersigned acted as authorized observers in the 
counting and tabulating of ballots indicated above. We 
hereby certify that the counting and tabulating were fairly 
and accurately done, that the secrecy of the ballots was 
maintained, and that the results were as indicated ‘above. 
We also acknowledge service of this tally. 


For Westinghouse Electric Corporation 
Davin L. TrRuMPFHELLER 


For Buffalo Salaried Employees Assn., Incorporated 
Harry E. Monnem 


For Westinghouse Engineers Assn., Buffalo Section, 
| Engineers and Scientists of America 
Evucene P. Ross 
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23 Filed September 29, 1956 


Cross-Motion of Plaintiff for Summary Judgment in Its Favor 


Comes now the plaintiff, by its attorneys, and in opposi- 
tion to defendant’s motion to dismiss the Complaint or in 
the alternative for summary judgment in favor of defend- 
ants, moves that summary judgment for plaintiff be granted 
upon the ground that there are no palpable questions of 
fact involved in this case and that plaintiff is entitled to 
judgment as a matter of law, in accordance with the correct 
construction of the controlling provisions of the Labor 
Management Relations Act of 1947. Plaintiff therefore 
prays that this Court make an Order granting the relief 
sought in the Complaint. 


Respectfully submitted, 


Mayer, WEINER & Mayer 
Attorneys for Plaintiff 


By: Asranam WEINER 
19 West 44th Street 
New York 36, N. Y. 


JAFFEE & Dunav 
Attorneys for Plaintiff 


By: Samvgz H. Jarrez 
912 DuPont Circle Building, N.W. 
Washington 6, D. C. 


OT 


25 Minute Entry of Clerk 


Dec. 3, 1956 Motions (1) To Dismiss ‘‘Denied”? (2) Mo- 
tion by pltf. for summary judgt. “Granted”? 
MatrHews, J. 
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26 Filed Dee. 19, 1956 
Findings of Fact and Conclusions of Law 


This cause came on to be heard on October 24, 1956, on 
defendants’ motion to dismiss the complaint or, in the 
alternative, for summary judgment in their favor, and on 
plaintiff’s cross-motion for summary judgment in his 
favor. The Court, having heard argument, considered 
the memoranda submitted by the parties and amici,’ and 
being fully advised in the premises, makes the following 
findings of fact and conclusions of law: 


Findings of Fact 


The pleadings and exhibits annexed thereto show, and 
the parties agree, that no genuine issue as to any material 
fact exists. Based thereon, the Court finds as follows: 


27 1. Buffalo Section, Westinghouse Engineers Asso- 
ciation, Engineers and Scientists of America, herein 


called the Union, is a voluntary unincorporated labor or- 
ganization, maintaining its principal office for the trans- 
action of its regular business at P. O. Box No. 2528, 
Cheektowaga, New York. Plaintiff, William Kyne, is its 
president. 


2. Membership in the Union is open to all non-super- 
visory professional engineers and scientists employed at 
the Cheektowaga, New York, plant of Westinghouse Elec- 
trie Corporation. The Union exists for the purpose of 
enhancing the economic and professional status of engi- 
neers and scientists who are professional employees as 
defined in Section 2 (12) of the Labor Management Rela- 
tions Act, 1947, (herein called the Act), through collective 
bargaining with Westinghouse Electric Corporation. Sec- 
tion 2 (12) of the Act provides that: 


1The National Society of Professional Engineers and the Engineers Joint 
Council were granted leave to file memoranda in support of the plaintiff’s 
eross-motion for summary judgment. 
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(12) The term ‘‘professional employees’? means— 


“*(a) any employee engaged in work (i) predomi- 
nantly intellectual and varied in character as opposed 
to routine mental, manual, mechanical, or physical 
work; (ii) involving the consistent exercise of discre- 
tion and judgment in its performance; (iii) of such 
a character that the output produced or the result ac- 
complished cannot be standardized in relation to a 
given period of time; (iv) requiring knowledge of an 
advanced type in a field of science or learning custo- 
marily acquired by a prolonged course of specialized 
intellectual instruction and study in an institution of 
higher learning or a hospital, as distinguished from a 
general academic education or from an apprenticeship 
or from training in the performance of routine, mental, 
manual, or physical processes; or 


“*(b) any employee, who (i) has completed the 
courses of specialized intellectual instruction and study 
described in clause (iv) of paragraph (a), and (ii) is 
performing related work under the supervision of a 
professional person to qualify himself to become a 
professional employee as defined in paragraph (a). 


3. Westinghouse Electric Corporation is engaged in an 
industry or activity affecting commerce within the mean- 
ing of Sections 2 (6) and 2 (7) of the Act. 


28 4. On or about October 14, 1955, plaintiff filed 

a petition for certification of representatives with 
the Regional Director of the National Labor Relations 
Board for the Third Region, alleging that a substantial 
number of employees, occupying the job descriptions of 
Engineer Assistant, Engineer Associate, Engineer, Engi- 
neer Senior and Engineer Fellow, at the Cheektowaga, New 
York, plant of Westinghouse Electric Corporation, wish 
to be represented for purposes of collective bargaining 
by the Union, and the Union desires to be certified as 
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the representative of these employees pursuant to Sections 
9 (a) and (ce) of the Act. The petition was given Case 
No. 3-RC-1634 by the Regional Director of the National 
Labor Relations Board for the Third Region. 


'5. Upon the petition filed by plaintiff, a hearing was con- 
ducted on March 7 and 8, 1956, in Buffalo, New York, by an 
officer duly designated by the Regional Director, pursuant 
to Section 9 (c) of the Act. At the hearing, by amendment 
to the petition, the Union sought to represent all pro- 
fessional employees within the meaning of Section 2 (12) 
of the Act at the Cheektowaga, New York, plant of the 
Westinghouse Electric Corporation. These included, in 
addition to the five categories originally named in the peti- 
tion (listed in paragraph 4 above), the further five cate- 
gories of Manufacturing Engineer, Manufacturing Engi- 
neer Senior, Plant Layout Engineer, Methods Engineer 
and Purchasing Engineer. 


6. At the hearing, Buffalo Salaried Employees Associ- 


ation, Incorporated, a labor organization, was permitted 
to intervene in the proceedings. The Intervenor alleged 
that, in addition to the ten categories sought by plaintiff 
in the amended petition (listed in paragraphs 4 and 5 
above), the further categories of Engineer Order Service, 
Engineer Test Record, Engineer Contact, Order Corre- 
spondent Master, and Safety Inspector were also com- 
prised of professional employees within the meaning of 

Section 2 (12) of the Act and should be included 
29 within the bargaining unit together with all the 

professional employees covered by the amended 
petition. 

7. On May 28, 1956, the National Labor Relations Board, 
whose Chairman and Members comprise the defendants 
herein, issued its Decision and Direction of Election in 
the representation proceeding, reported at 115 NLRB No. 
298. The Board found that the ten categories sought 
to be included in the bargaining unit by plaintiff com- 
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prise professional employees within the meaning of Sec- 
tion 2 (12) of the Act. It further found that the addi- 
tional categories sought by the Intervenor—Engineer 
Order Service, Engineer Test Record, Engineer Contact, 
Order Correspondent Master, and Safety Inspector—do 
not comprise professional employees within the meaning 
of Section 2 (12) of the Act. The Board further concluded 
that the non-professional employees occupying the 3 job 
classifications of Engineer Order Service, Engineer Test 
Record and Engineer Contact, shared a ‘‘close community 
of employment interests’’ with the professional engineers, 
in that these employees ‘‘have had considerable education 
and experience in the engineering field, are occasionally 
transferred to the professional engineering categories, work 
in the same general area and under common supervision 
with the admittedly professional engineering employees, 
spend much of their time collaborating and consulting 
with these professional employees,’’ and were ‘‘included 
with the admittedly professional engineers in the voting 
group in the 1946 election’’ conducted by the Board. Un- 
der these circumstances, and, as ‘“‘the addition of the 
9 employees in these categories to the unit of 233 em- 
ployees stipulated to be professional would [not] destroy 
the predominantly professional character’’ of the unit pro- 
posed for the professional employees, the Board included 
the 3 non-professional job classifications in the professional 
unit. Accordingly, the Board determined the appropriate 
unit to be, as follows: 


30 All professional employees, including the categories 
of engineer assistant, engineer associate, engineer, 
engineer senior, engineer fellow, manufacturing engi- 
neer, manufacturing engineer senior, plant layout engi- 
neer, methods engineer (formerly time and motion 
analyst), purchasing engineer, engineer order service, 
engineer test record, and engineer contact, but exclud- 

ing the categories of machine designer, order corre- 
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spondent master, and safety inspector, all other em- 
ployees, guards, and supervisors as defined in the Act. 


Thus the Board found that all professional employees 
at the Cheektowaga, New York, plant of Westinghouse 
Electric Corporation, including the ten named categories 
sought by plaintiff, plus three categories of non-profes- 
sional employees—Engineer Order Service, Engineer Test 
Record, and Engineer Contact—constitute an appropriate 
unit for the purposes of collective bargaining within the 
meaning of Section 9 (b) of the Act. The Board directed 
that, not later than thirty days from the date of its Direc- 
tion, an election be conducted among the employees in this 
unit to determine whether or not they desire to be repre- 
sented, for purposes of collective bargaining, by the Union, 
by the Intervenor, or by neither. The Board refused to 
direct a vote among the professional employees as such 
to decide whether or not they wished to be included in a 
unit together with the non-professional employees. 


8. On June 7, 1956, plaintiff filed with the National 
Labor Relations Board a Motion to Stay Election, Recon- 
sider And Amend Decision And Direction Of Election, 
And Request For Oral Argument. Plaintiff alleged that 
the Board acted in excess of its statutory authority by 
including, in the same bargaining unit, professional and 
non-professional employees without having first accorded 
such professional employees an opportunity to determine 
by majority vote whether or not they wished to be in- 
cluded in such unit, as required by Section 9 (b) (1) of 
the Act. Section 9 (b) (1) provides that: 


31 ‘¢_.. the Board shall not (1) decide that any unit is 
appropriate for such [collective bargaining] pur- 
poses if such unit includes both professional employees 
and employees who are not professional employees 
unless a majority of such professional employees vote 

for inclusion in such unit... .’’ 


On June 13, 1956, the Board denied this motion. 
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9. On June 14, 1956, an election by secret ballot was held 
under the direction of the Regional Director of the National 
Labor Relations Board for the Third Region among the 
employees in the unit found appropriate by the Board, 
including the non-professional employees, without the pro- 
fessional employees having been first accorded an oppor- 
tunity to determine by vote whether or not they wished 
to be included in such unit. Of the 226 valid votes cast, 
126 valid votes were cast for the Union, it thereby receiving 
a majority of the valid votes cast. On June 21, 1956, 
the Union was certified by the Regional Director of the 
National Labor Relations Board for the Third Region, 
acting on behalf of the National Labor Relations Board, 
as the exclusive bargaining representative of the pro- 
fessional and non-professional employees at the Cheek- 
towaga, New York, plant of the Westinghouse Electric 
Corporation, in the unit that the Board had found appro- 
priate. 


10. On July 12, 1956, plaintiff filed his complaint in this 
Court. Plaintiff alleged that defendants, Chairman and 
Members of and constituting the National Labor Relations 
Board, exceeded the scope of their statutory authority in 
refusing to direct a vote among the professional employees 
as such to determine whether they wish to be included in 
the unit with nonprofessional employees; and that the 
consequence of that refusal is irreparably to deny and 
destroy the statutory right to have a unit include only pro- 
fessional employees unless a majority of the professional 
employees vote for the inclusion of non-professional em- 
ployees. Plaintiff prayed for a permanent injunction re- 
quiring defendants to set aside the Decision and Direction 

of Election, to the extent that it failed to provide 
32. _—‘ for an election among the professional employees to 
determine whether or not a majority of them desired 
to be included within a unit with non-professional em- 
ployees; to set aside the election conducted on June 14, 
1956; to set aside the certification of representatives dated 
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June 21, 1956; and enjoining the defendants from proc- 
essing the petition unless it conducted its investigation 
to ascertain representatives for purposes of collective bar- 
gaining as required by Section 9 (b) (1) of the Act. 


Conclusions of Law 


j. This Court has jurisdiction to entertain the merits 
of the complaint inasmuch as the question presented for 
determination is whether or not defendants exceeded the 
scope of their statutory authority under the terms of 
Section 9 (b) (1) of the Labor Management Relations Act, 
1947. Farmer v. United Electrical Workers, 211 F. 24 36, 
40 (C.A.D.C.), cert. denied, 347 U.S. 943; DePratter v. 
Farmer, 232 F. 2d 74, 75 (C.A.D.C.). 


2. The defendants found that professional and non-pro- 
fessional employees together comprise a unit appropri- 
ate for purposes of collective bargaining without first con- 
ducting a separate election among the professional em- 
ployees to determine whether a majority of them favor 
inclusion within a unit with non-professional employees. 
Section 9 (b) (1) of the Act states explicitly that ‘‘the 
Board shall not (1) decide that any unit is appropriate 
for such purposes if such unit includes both professional 
employees and employees who are not professional em- 
ployees unless a majority of such professional employees 
vote for inclusion in such unit. . .”” (emphasis added). The 
Board has no statutory warrant to disregard this manda- 
tory limitation upon its authority because in its view the 
commingling of professional and non-professional em- 
ployees would not ‘‘destroy the predominantly professional 
character of such a unit,’’ without conducting the requisite 
election in which a majority of such professional employees 

vote for inclusion in such unit. The refusal of de- 

33. fendants to conduct the required election works irre- 
_ parable harm io the statutory right that an appro- 
priate unit for collective bargaining purposes shall include 
only professional employees unless a majority of them 
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vote for the inclusion of non-professional employees with- 
in the unit. 

3. Accordingly, defendants’ motion to dismiss the com- 
plaint or, in the alternative, for summary judgment is 
denied; the plaintiff’s motion for summary judgment is 
granted; and an appropriate order in conformity here- 
with will be entered. 


Burnita SHELTON MatTrHEews 
Judge 


Dated: December 19, 1956 
No objection as to form: 


Marcer, Matret-Prevost 
Attorney for Defendants, 


December 18, 1956. 


34 Filed December 19, 1956 
Order 


This cause having been heard on October 24, 1956, on 
defendants’ motion to dismiss the complaint or, in the 
alternative, for summary judgment in their favor, and on 
plaintiff’s cross-motion for summary judgment in his 
favor; and the Court, having heard argument, considered 
the memoranda submitted, and, being fully advised in the 
premises, having made its findings of fact and conclusions 
of law; now, therefore, on this 19th day of December, 1956, 
the Court orders, adjudges and decrees that: 


1. Defendants’ motion to dismiss the complaint or, in 
the alternative, for summary judgment in their favor is 
denied. 


2. Plaintiff’s motion for summary judgment is granted. 


3. Defendants, their officers, agents, servants, employees 
and attorneys, and all persons in active concert or partici- 
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pation with them who receive actual notice of this order, 

shall: (a) set aside and vacate the Decision and 
35 Direction of Election in Case No. 3-RC-1634, dated 

May 28, 1956, to the extent that it determines that a 
unit for collective bargaining purposes may include both 
professional and non-professional employees in the same 
unit without affording the professional employees an op- 
portunity to vote on whether or not they desire to be in- 
cluded in the same unit with non-professional employees; 
(b) set aside and vacate the election conducted on June 14, 
1956, in Case No. 3-RC-1634; (c) set aside and vacate the 
certification of representatives issued on June 21, 1956, 
in Case No. 3-RC-1634; and (d) further process the peti- 
tion filed in Case No. 3-RC-1634 in accordance with custo- 
mary procedures, provided that a unit including both 
the professional employees in that case and non-profes- 
sional employees shall not be found appropriate for pur- 
poses of collective bargaining, unless the professional em- 
ployees are afforded an opportunity to vote on whether 


or not they desire to be included in the same unit with 
non-professional employees. 


4. The execution of paragraph 3 of this Order shall be 
stayed pending disposition of defendants’ appeal from the 
Order. 

Burnira SHELTON MatTrHews 
Judge 


No objection as to form: 


Marcer Matiet-PREvost 
Attorney for Defendants 


December 18, 1956. 
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36 Filed December 19, 1956 


Motion of Defendants to Drop Ivar H. Peterson as a 
Party Defendant 
Come now the defendants, by their attorneys, and move 
the Court for an order dropping Ivar H. Peterson as a 
party defendant to this action. In support of this motion, 
defendants show as follows: 


1. On August 27, 1956, during the pendency of this action, 
the term of Ivar H. Peterson as a member of the National 
Labor Relations Board expired in accordance with the 
provisions of Section 3(a) of the National Labor Rela- 
tions Act, as amended. 


2. No successor has as yet been appointed to the vacancy 
created by the expiration of Member Peterson’s term. 


3. The four remaining parties defendant are thus, at 
present, the sole members of the National Labor Relations 
Board vested with the powers under the Act to grant the 


affirmative relief prayed for by plaintiff in the complaint. 


37 WHEREFORE, it is respectfully requested that de- 
fendants’ motion to drop Ivar H. Peterson as party 
defendant be granted. 


Dated December 18, 1956. 


Marcet Matwet-Prevost 
Marcel Mallet-Prevost 
Assistant General Counsel 


Consented to this 18 day of December, 1956. 


Bernarp Numan 
Counsel for Plaintiff 
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38 Filed December 19, 1956 
Order Dropping Ivar H. Peterson as a Party Defendant 


Pursuant to defendants’ motion, which has been con- 
sented to by plaintiff, the Court orders, adjudges and de- 
erees that: 


'Tvar H. Peterson is hereby dropped as a party defend- 
ant to this action. 


| Dated this 19th day of December, 1956. 


Burnita SHELTON MatTTrHEWS 
United States District Judge 


39 Filed December 27, 1956 
Notice of Appeal 


Notice is hereby given that Boyd S. Leedom, Abe Mur- 
dock, Philip Ray Rodgers, and Stephen S. Bean, defendants 


herein, hereby appeal to the Court of Appeals for the Dis- 
trict of Columbia Circuit from the final judgment entered 
in this action on December 19, 1956. 


Marce, Mattet-PREvostT 
Marcel Mallet-Prevost 
Assistant General Counsel 


Narionat Lasor Rexations Boarp 
Attorney for Defendants 
December 26, 1956. 
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40 Filed December 27, 1956 


Designation of Contents of Record on Appeal 
The Defendants herein hereby designate, as the record 
on appeal to the Court of Appeals for the District of Colum- 
bia Circuit, the entire record of the proceedings before the 
District Court in this action including the following: 


1. The complaint for injunction, dated July 10, 1956. 


2. Motion of defendants to dismiss the complaint or, in 
the alternative, for summary judgment, dated September 
11, 1956. 


3. Cross-motion of plaintiff for summary judgment, 
served on September 29, 1956. 


4, Minute entry of District Court denying defendants’ 
motion and granting plaintiff’s cross-motion. 


d. Findings of Fact and Conclusions of Law, entered by 
the District Court on December 19, 1956. 


6. Order entered by the District Court on December 19, 
1956, granting judgment for plaintiff. 


¢. Defendants’ motion to drop Ivar H. Peterson as a 
party defendant, and the order of the District Court 
granting such motion. 


41 8. Notice of Appeal. 
9. This designation. 


Marce, Matwet-PRevost 
Marcel Mallet-Prevost 
Assistant General Counsel 


Nationau Lasor Retations Boarp 
Attorney for Defendants 
December 26, 1956. 
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